Rule 45

Rule 45. Subpoena

(a) IN GENERAL.
(1) Form and Contents.
(A) Requirements—In General. Every sub-
poena must:

(i) state the court from which it issued;

(ii) state the title of the action and its
civil-action number;

(iii) command each person to whom it is
directed to do the following at a specified
time and place: attend and testify; produce
designated documents, electronically
stored information, or tangible things in
that person’s possession, custody, or con-
trol; or permit the inspection of premises;
and

(iv) set out the text of Rule 45(d) and (e).

(B) Command to Attend a Deposition—Notice
of the Recording Method. A subpoena com-
manding attendance at a deposition must
state the method for recording the testi-
mony.

(C) Combining or Separating a Command to
Produce or to Permit Inspection; Specifying the
Form for Electronically Stored Information. A
command to produce documents, electroni-
cally stored information, or tangible things
or to permit the inspection of premises may
be included in a subpoena commanding at-
tendance at a deposition, hearing, or trial,
or may be set out in a separate subpoena. A
subpoena may specify the form or forms in
which electronically stored information is to
be produced.

(D) Command to Produce; Included Obliga-
tions. A command in a subpoena to produce
documents, electronically stored informa-
tion, or tangible things requires the respond-
ing person to permit inspection, copying,
testing, or sampling of the materials.

(2) Issuing Court. A subpoena must issue from
the court where the action is pending.

(8) Issued by Whom. The clerk must issue a
subpoena, signed but otherwise in blank, to a
party who requests it. That party must com-
plete it before service. An attorney also may
issue and sign a subpoena if the attorney is au-
thorized to practice in the issuing court.

(4) Notice to Other Parties Before Service. If the
subpoena commands the production of docu-
ments, electronically stored information, or
tangible things or the inspection of premises
before trial, then before it is served on the per-
son to whom it is directed, a notice and a copy
of the subpoena must be served on each party.

(b) SERVICE.

(1) By Whom and How; Tendering Fees. Any
person who is at least 18 years old and not a
party may serve a subpoena. Serving a sub-
poena requires delivering a copy to the named
person and, if the subpoena requires that per-
son’s attendance, tendering the fees for 1 day’s
attendance and the mileage allowed by law.
Fees and mileage need not be tendered when
the subpoena issues on behalf of the United
States or any of its officers or agencies.

(2) Service in the United States. A subpoena
may be served at any place within the United
States.
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(3) Service in a Foreign Country. 28 U.S.C.
§1783 governs issuing and serving a subpoena
directed to a United States national or resi-
dent who is in a foreign country.

(4) Proof of Service. Proving service, when
necessary, requires filing with the issuing
court a statement showing the date and man-
ner of service and the names of the persons
served. The statement must be certified by the
server.

(c) PLACE OF COMPLIANCE.

(1) For a Trial, Hearing, or Deposition. A sub-
poena may command a person to attend a
trial, hearing, or deposition only as follows:

(A) within 100 miles of where the person re-
sides, is employed, or regularly transacts
business in person; or

(B) within the state where the person re-
sides, is employed, or regularly transacts
business in person, if the person

(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and
would not incur substantial expense.

(2) For Other Discovery. A subpoena may
command:

(A) production of documents, electroni-
cally stored information, or tangible things
at a place within 100 miles of where the per-
son resides, is employed, or regularly trans-
acts business in person; and

(B) inspection of premises at the premises
to be inspected.

(d) PROTECTING A PERSON SUBJECT TO A SUB-

POENA; ENFORCEMENT.

(1) Avoiding Undue Burden or Ezxpense; Sanc-
tions. A party or attorney responsible for issu-
ing and serving a subpoena must take reason-
able steps to avoid imposing undue burden or
expense on a person subject to the subpoena.
The court for the district where compliance is
required must enforce this duty and impose an
appropriate sanction—which may include lost
earnings and reasonable attorney’s fees—on a
party or attorney who fails to comply.

(2) Command to Produce Materials or Permit
Inspection.

(A) Appearance Not Required. A person com-
manded to produce documents, electroni-
cally stored information, or tangible things,
or to permit the inspection of premises, need
not appear in person at the place of produc-
tion or inspection unless also commanded to
appear for a deposition, hearing, or trial.

(B) Objections. A person commanded to
produce documents or tangible things or to
permit inspection may serve on the party or
attorney designated in the subpoena a writ-
ten objection to inspecting, copying, testing,
or sampling any or all of the materials or to
inspecting the premises—or to producing
electronically stored information in the
form or forms requested. The objection must
be served before the earlier of the time spec-
ified for compliance or 14 days after the sub-
poena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the com-
manded person, the serving party may
move the court for the district where com-
pliance is required for an order compelling
production or inspection.
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(ii) These acts may be required only as
directed in the order, and the order must
protect a person who is neither a party nor
a party’s officer from significant expense
resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the
court for the district where compliance is re-
quired must quash or modify a subpoena
that:

(i) fails to allow a reasonable time to
comply;

(ii) requires a person to comply beyond
the geographical limits specified in Rule
45(c);

(iii) requires disclosure of privileged or
other protected matter, if no exception or
waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person
subject to or affected by a subpoena, the
court for the district where compliance is re-
quired may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other con-
fidential research, development, or com-
mercial information; or

(ii) disclosing an unretained expert’s
opinion or information that does not de-
scribe specific occurrences in dispute and
results from the expert’s study that was
not requested by a party.

(C) Specifying Conditions as an Alternative.
In the circumstances described in Rule
45(d)(3)(B), the court may, instead of quash-
ing or modifying a subpoena, order appear-
ance or production under specified condi-
tions if the serving party:

(i) shows a substantial need for the testi-
mony or material that cannot be otherwise
met without undue hardship; and

(ii) ensures that the subpoenaed person
will be reasonably compensated.

(e) DUTIES IN RESPONDING TO A SUBPOENA.

(1) Producing Documents or Electronically
Stored Information. These procedures apply to
producing documents or electronically stored
information:

(A) Documents. A person responding to a
subpoena to produce documents must
produce them as they are kept in the ordi-
nary course of business or must organize and
label them to correspond to the categories in
the demand.

(B) Form for Producing Electronically Stored
Information Not Specified. If a subpoena does
not specify a form for producing electroni-
cally stored information, the person re-
sponding must produce it in a form or forms
in which it is ordinarily maintained or in a
reasonably usable form or forms.

(C) Electronically Stored Information Pro-
duced in Only One Form. The person respond-
ing need not produce the same electronically
stored information in more than one form.

(D) Inaccessible Electronically Stored Infor-
mation. The person responding need not pro-
vide discovery of electronically stored infor-
mation from sources that the person identi-

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE

Rule 45

fies as not reasonably accessible because of
undue burden or cost. On motion to compel
discovery or for a protective order, the per-
son responding must show that the informa-
tion is not reasonably accessible because of
undue burden or cost. If that showing is
made, the court may nonetheless order dis-
covery from such sources if the requesting
party shows good cause, considering the lim-
itations of Rule 26(b)(2)(C). The court may
specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person with-
holding subpoenaed information under a
claim that it is privileged or subject to pro-
tection as trial-preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld
documents, communications, or tangible
things in a manner that, without revealing
information itself privileged or protected,
will enable the parties to assess the claim.

(B) Information Produced. If information
produced in response to a subpoena is sub-
ject to a claim of privilege or of protection
as trial-preparation material, the person
making the claim may notify any party that
received the information of the claim and
the basis for it. After being notified, a party
must promptly return, sequester, or destroy
the specified information and any copies it
has; must not use or disclose the informa-
tion until the claim is resolved; must take
reasonable steps to retrieve the information
if the party disclosed it before being noti-
fied; and may promptly present the informa-
tion under seal to the court for the district
where compliance is required for a deter-
mination of the claim. The person who pro-
duced the information must preserve the in-
formation until the claim is resolved.

(f) TRANSFERRING A SUBPOENA-RELATED MoO-
TION. When the court where compliance is re-
quired did not issue the subpoena, it may trans-
fer a motion under this rule to the issuing court
if the person subject to the subpoena consents or
if the court finds exceptional circumstances.
Then, if the attorney for a person subject to a
subpoena is authorized to practice in the court
where the motion was made, the attorney may
file papers and appear on the motion as an offi-
cer of the issuing court. To enforce its order, the
issuing court may transfer the order to the
court where the motion was made.

(g) CONTEMPT. The court for the district where
compliance is required—and also, after a motion
is transferred, the issuing court—may hold in
contempt a person who, having been served, fails
without adequate excuse to obey the subpoena
or an order related to it.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec.
29, 1948, eff. Oct. 20, 1949; Mar. 30, 1970, eff. July
1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Apr. 29,
1985, eff. Aug. 1, 1985; Mar. 2, 1987, eff. Aug. 1,
1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 25, 2005,
eff. Dec. 1, 2005; Apr. 12, 2006, eff. Dec. 1, 2006;
Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 16, 2013, eff.
Dec. 1, 2013.)
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NOTES OF ADVISORY COMMITTEE ON RULES—1937

This rule applies to subpoenas ad testificandum and
duces tecum issued by the district courts for attendance
at a hearing or a trial, or to take depositions. It does
not apply to the enforcement of subpoenas issued by
administrative officers and commissions pursuant to
statutory authority. The enforcement of such subpoe-
nas by the district courts is regulated by appropriate
statutes. Many of these statutes do not place any terri-
torial limits on the validity of subpoenas so issued, but
provide that they may be served anywhere within the
United States. Among such statutes are the following:

U.S.C., Title 7, §§222 and 511ln (Secretary of Agri-
culture)

U.S.C., Title 15, §49 (Federal Trade Commission)

U.S.C., Title 15, §§77v(b), 78u(c), 79r(d) (Securities and
Exchange Commission)

U.S.C., Title 16, §§797(g) and 825f (Federal Power Com-
mission)

U.S.C., Title 19, §1333(b) (Tariff Commission)

U.S.C., Title 22, §§268, 270d and 270e (International
Commissions, etc.)

U.S.C., Title 26, §§614, 619(b) [see 7456] (Board of Tax
Appeals)

U.S.C., Title 26, §1523(a) [see 7608] (Internal Revenue
Officers)

U.S.C., Title 29, §161 (Labor Relations Board)

U.S.C., Title 33, §506 (Secretary of Army)

U.S.C., Title 35, §§54-56 [now 24] (Patent Office pro-
ceedings)

U.S.C., Title 38, [former] §133 (Veterans’ Administra-
tion)

U.S.C., Title 41, §39 (Secretary of Liabor)

U.S.C., Title 45, §157 Third. (h) (Board of Arbitration
under Railway Labor Act)

U.S.C., Title 45, §222(b) (Investigation Commission
under Railroad Retirement Act of 1935)

U.S.C., Title 46 [App.], §1124(b) (Maritime Commis-
sion)

U.S.C., Title 47, §409(c) and (d) (Federal Communica-
tions Commission)

U.S.C., Title 49, §12(2) and (3) [see 721(c) and 13301(c)]
(Interstate Commerce Commission)

U.S.C., Title 49, §173a [see 46104] (Secretary of Com-
merce)

Note to Subdivisions (a) and (b). These simplify the
form of subpoena as provided in U.S.C., Title 28,
[former] §655 (Witnesses; subpoena; form; attendance
under); and broaden U.S.C., Title 28, [former] §636 (Pro-
duction of books and writings) to include all actions,
and to extend to any person. With the provision for re-
lief from an oppressive or unreasonable subpoena duces
tecum, compare N.Y.C.P.A. (1937) §411.

Note to Subdivision (c). This provides for the simple
and convenient method of service permitted under
many state codes; e.g., N.Y.C.P.A. (1937) §§220, 404,
J.Ct.Act, §191; 3 Wash.Rev.Stat.Ann. (Remington, 1932)
§1218. Compare Equity Rule 15 (Process, by Whom
Served).

For statutes governing fees and mileage of witnesses
see:

U.S.C., Title 28:

§600a [now 1871] (Per diem; mileage)

§600c [now 1821, 1825] (Amount per diem and mileage
for witnesses; subsistence)

§600d [former] (Fees and mileage in certain states)

§601 [former] (Witnesses; fees; enumeration)

§602 [now 1824] (Fees and mileage of jurors and wit-
nesses)

§603 [see Title 5, §§5515, 55637] (No officer of court to
have witness fees)

Note to Subdivision (d). The method provided in para-
graph (1) for the authorization of the issuance of sub-
poenas has been employed in some districts. See
Henning v. Boyle, 112 Fed. 397 (S.D.N.Y., 1901). The re-
quirement of an order for the issuance of a subpoena
duces tecum is in accordance with U.S.C., Title 28,
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[former] §647 (Deposition under dedimus potestatem,; sub-
poena duces tecum). The provisions of paragraph (2) are
in accordance with common practice. See U.S.C., Title
28, [former] §648 (Deposition under dedimus potestatem;
witnesses, when required to attend); N.Y.C.P.A. (1937)
§300; 1 N.J.Rev.Stat. (1937) 2:27-174.

Note to Subdivision (e). The first paragraph continues
the substance of U.S.C., Title 28, [former] §6564 (Wit-
nesses; subpoenas; may run into another district). Com-
pare U.S.C., Title 11, [former] §69 (Referees in bank-
ruptcy; contempts before) (production of books and
writings) which is not affected by this rule. For exam-
ples of statutes which allow the court, upon proper ap-
plication and cause shown, to authorize the clerk of the
court to issue a subpoena for a witness who lives in an-
other district and at a greater distance than 100 miles
from the place of the hearing or trial, see:

U.8.C., Title 15:

§23 (Suits by United States; subpoenas for witnesses)
(under antitrust laws).

U.8.C., Title 38:

§445 [now 1984] (Actions on claims; jurisdiction; par-
ties; procedure; limitation; witnesses; defini-
tions) (Veterans; insurance contracts).

The second paragraph continues the present proce-
dure applicable to certain witnesses who are in foreign
countries. See U.S.C., Title 28, §§711 [now 1783] (Letters
rogatory to take testimony of witness, addressed to
court of foreign country; failure of witness to appear;
subpoena) and 713 [now 1783] (Service of subpoena on
witness in foreign country).

Note to Subdivision (f). Compare [former] Equity Rule
52 (Attendance of Witnesses Before Commissioner, Mas-
ter, or Examiner).

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

Subdivision (b). The added words, ‘‘or tangible things”
in subdivision (b) merely make the rule for the sub-
poena duces tecum at the trial conform to that of sub-
division (d) for the subpoena at the taking of deposi-
tions.

The insertion of the words ‘‘or modify’’ in clause (1)
affords desirable flexibility.

Subdivision (d). The added last sentence of amended
subdivision (d)(1) properly gives the subpoena for docu-
ments or tangible things the same scope as provided in
Rule 26(b), thus promoting uniformity. The require-
ment in the last sentence of original Rule 45(d)(1)—to
the effect that leave of court should be obtained for the
issuance of such a subpoena—has been omitted. This re-
quirement is unnecessary and oppressive on both coun-
sel and court, and it has been criticized by district
judges. There is no satisfactory reason for a differentia-
tion between a subpoena for the production of docu-
mentary evidence by a witness at a trial (Rule 45(a))
and for the production of the same evidence at the tak-
ing of a deposition. Under this amendment, the person
subpoenaed may obtain the protection afforded by any
of the orders permitted under Rule 30(b) or Rule 45(b).
See Application of Zenith Radio Corp. (E.D.Pa. 1941) 4
Fed.Rules Serv. 30b.21, Case 1, 1 F.R.D. 627; Foxr v. House
(E.D.OKkla. 1939) 29 F.Supp. 673; United States of America
for the Use of Tilo Roofing Co., Inc. v. J. Slotnik Co.
(D.Conn. 1944) 3 F.R.D. 408.

The changes in subdivision (d)(2) give the court the
same power in the case of residents of the district as is
conferred in the case of non-residents, and permit the
court to fix a place for attendance which may be more
convenient and accessible for the parties than that
specified in the rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

The amendment substitutes the present statutory
reference.
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NOTES OF ADVISORY COMMITTEE ON RULES—1970
AMENDMENT

At present, when a subpoena duces tecum is issued to
a deponent, he is required to produce the listed mate-
rials at the deposition, but is under no clear compul-
sion to permit their inspection and copying. This re-
sults in confusion and uncertainty before the time the
deposition is taken, with no mechanism provided
whereby the court can resolve the matter. Rule 45(d)(1),
as revised, makes clear that the subpoena authorizes
inspection and copying of the materials produced. The
deponent is afforded full protection since he can object,
thereby forcing the party serving the subpoena to ob-
tain a court order if he wishes to inspect and copy. The
procedure is thus analogous to that provided in Rule 34.

The changed references to other rules conform to
changes made in those rules. The deletion of words in
the clause describing the proper scope of the subpoena
conforms to a change made in the language of Rule 34.
The reference to Rule 26(b) is unchanged but encom-
passes new matter in that subdivision. The changes
make it clear that the scope of discovery through a
subpoena is the same as that applicable to Rule 34 and
the other discovery rules.

NOTES OF ADVISORY COMMITTEE ON RULES—1980
AMENDMENT

Subdivision (d)(1). The amendment defines the term
“proof of service” as used in the first sentence of the
present subdivision. For want of a definition, the dis-
trict court clerks have been obliged to fashion their
own, with results that vary from district to district.
All that seems required is a simple certification on a
copy of the notice to take a deposition that the notice
has been served on every other party to the action.
That is the proof of service required by Rule 25(d) of
both the Federal Rules of Appellate Procedure and the
Supreme Court Rules.

Subdivision (e)(1). The amendment makes the reach of
a subpoena of a district court at least as extensive as
that of the state courts of general jurisdiction in the
state in which the district court is held. Under the
present rule the reach of a district court subpoena is
often greater, since it extends throughout the district.
No reason appears why it should be less, as it some-
times is because of the accident of district lines. Re-
strictions upon the reach of subpoenas are imposed to
prevent undue inconvenience to witnesses. State stat-
utes and rules of court are quite likely to reflect the
varying degrees of difficulty and expense attendant
upon local travel.

NOTES OF ADVISORY COMMITTEE ON RULES—1985
AMENDMENT

Present Rule 45(d)(2) has two sentences setting forth
the territorial scope of deposition subpoenas. The first
sentence is directed to depositions taken in the judicial
district in which the deponent resides; the second sen-
tence addresses situations in which the deponent is not
a resident of the district in which the deposition is to
take place. The Rule, as currently constituted, creates
anomalous situations that often cause logistical prob-
lems in conducting litigation.

The first sentence of the present Rule states that a
deponent may be required to attend only in the county
wherein that person resides or is employed or transacts
business in person, that is, where the person lives or
works. Under this provision a deponent can be com-
pelled, without court order, to travel from one end of
that person’s home county to the other, no matter how
far that may be. The second sentence of the Rule is
somewhat more flexible, stating that someone who does
not reside in the district in which the deposition is to
be taken can be required to attend in the county where
the person is served with the subpoena, or within 40
miles from the place of service.

Under today’s conditions there is no sound reason for
distinguishing between residents of the district or
county in which a deposition is to be taken and non-
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residents, and the Rule is amended to provide that any
person may be subpoenaed to attend a deposition with-
in a specified radius from that person’s residence, place
of business, or where the person was served. The 40-mile
radius has been increased to 100 miles.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Purposes of Revision. The purposes of this revision
are (1) to clarify and enlarge the protections afforded
persons who are required to assist the court by giving
information or evidence; (2) to facilitate access outside
the deposition procedure provided by Rule 30 to docu-
ments and other information in the possession of per-
sons who are not parties; (3) to facilitate service of sub-
poenas for depositions or productions of evidence at
places distant from the district in which an action is
proceeding; (4) to enable the court to compel a witness
found within the state in which the court sits to attend
trial; (b) to clarify the organization of the text of the
rule.

Subdivision (a). This subdivision is amended in seven
significant respects.

First, Paragraph (a)(3) modifies the requirement that
a subpoena be issued by the clerk of court. Provision is
made for the issuance of subpoenas by attorneys as offi-
cers of the court. This revision perhaps culminates an
evolution. Subpoenas were long issued by specific order
of the court. As this became a burden to the court, gen-
eral orders were made authorizing clerks to issue sub-
poenas on request. Since 1948, they have been issued in
blank by the clerk of any federal court to any lawyer,
the clerk serving as stationer to the bar. In allowing
counsel to issue the subpoena, the rule is merely a rec-
ognition of present reality.

Although the subpoena is in a sense the command of
the attorney who completes the form, defiance of a sub-
poena is nevertheless an act in defiance of a court order
and exposes the defiant witness to contempt sanctions.
In ICC v. Brimson, 154 U.S. 447 (1894), the Court upheld
a statute directing federal courts to issue subpoenas to
compel testimony before the ICC. In CAB v. Hermann,
363 U.S. 322 (1957), the Court approved as established
practice the issuance of administrative subpoenas as a
matter of absolute agency right. And in NLRB v. War-
ren Co., 350 U.S. 107 (1955), the Court held that the lower
court had no discretion to withhold sanctions against a
contemnor who violated such subpoenas. The 1948 revi-
sion of Rule 45 put the attorney in a position similar to
that of the administrative agency, as a public officer
entitled to use the court’s contempt power to inves-
tigate facts in dispute. Two courts of appeals have
touched on the issue and have described lawyer-issued
subpoenas as mandates of the court. Waste Conversion,
Inc. v. Rollins Environmental Services (NJ), Inc., 893 F.2d
605 (3d cir., 1990); Fisher v. Marubent Cotton Corp., 526
F.2d 1338, 1340 (8th cir., 1975). Cf. Young v. United States
ex rel Vuitton et Fils S.A., 481 U.S. 787, 821 (1987) (Scalia,
J., concurring). This revision makes the rule explicit
that the attorney acts as an officer of the court in issu-
ing and signing subpoenas.

Necessarily accompanying the evolution of this
power of the lawyer as officer of the court is the devel-
opment of increased responsibility and liability for the
misuse of this power. The latter development is re-
flected in the provisions of subdivision (c) of this rule,
and also in the requirement imposed by paragraph (3) of
this subdivision that the attorney issuing a subpoena
must sign it.

Second, Paragraph (a)(3) authorizes attorneys in dis-
tant districts to serve as officers authorized to issue
commands in the name of the court. Any attorney per-
mitted to represent a client in a federal court, even one
admitted pro hac vice, has the same authority as a
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clerk to issue a subpoena from any federal court for the
district in which the subpoena is served and enforced.
In authorizing attorneys to issue subpoenas from dis-
tant courts, the amended rule effectively authorizes
service of a subpoena anywhere in the United States by
an attorney representing any party. This change is in-
tended to ease the administrative burdens of inter-dis-
trict law practice. The former rule resulted in delay
and expense caused by the need to secure forms from
clerks’ offices some distance from the place at which
the action proceeds. This change does not enlarge the
burden on the witness.

Pursuant to Paragraph (a)(2), a subpoena for a deposi-
tion must still issue from the court in which the depo-
sition or production would be compelled. Accordingly,
a motion to quash such a subpoena if it overbears the
limits of the subpoena power must, as under the pre-
vious rule, be presented to the court for the district in
which the deposition would occur. Likewise, the court
in whose name the subpoena is issued is responsible for
its enforcement.

Third, in order to relieve attorneys of the need to se-
cure an appropriate seal to affix to a subpoena issued
as an officer of a distant court, the requirement that a
subpoena be under seal is abolished by the provisions of
Paragraph (a)(1).

Fourth, Paragraph (a)(1) authorizes the issuance of a
subpoena to compel a non-party to produce evidence
independent of any deposition. This revision spares the
necessity of a deposition of the custodian of evi-
dentiary material required to be produced. A party
seeking additional production from a person subject to
such a subpoena may serve an additional subpoena re-
quiring additional production at the same time and
place.

Fifth, Paragraph (a)(2) makes clear that the person
subject to the subpoena is required to produce mate-
rials in that person’s control whether or not the mate-
rials are located within the district or within the terri-
tory within which the subpoena can be served. The non-
party witness is subject to the same scope of discovery
under this rule as that person would be as a party to
whom a request is addressed pursuant to Rule 34.

Sixth, Paragraph (a)(1) requires that the subpoena in-
clude a statement of the rights and duties of witnesses
by setting forth in full the text of the new subdivisions
(c) and (d).

Seventh, the revised rule authorizes the issuance of a
subpoena to compel the inspection of premises in the
possession of a non-party. Rule 34 has authorized such
inspections of premises in the possession of a party as
discovery compelled under Rule 37, but prior practice
required an independent proceeding to secure such re-
lief ancillary to the federal proceeding when the prem-
ises were not in the possession of a party. Practice in
some states has long authorized such use of a subpoena
for this purpose without apparent adverse consequence.

Subdivision (b). Paragraph (b)(1) retains the text of
the former subdivision (¢) with minor changes.

The reference to the United States marshal and dep-
uty marshal is deleted because of the infrequency of
the use of these officers for this purpose. Inasmuch as
these officers meet the age requirement, they may still
be used if available.

A provision requiring service of prior notice pursuant
to Rule 5 of compulsory pretrial production or inspec-
tion has been added to paragraph (b)(1). The purpose of
such notice is to afford other parties an opportunity to
object to the production or inspection, or to serve a de-
mand for additional documents or things. Such addi-
tional notice is not needed with respect to a deposition
because of the requirement of notice imposed by Rule
30 or 31. But when production or inspection is sought
independently of a deposition, other parties may need
notice in order to monitor the discovery and in order to
pursue access to any information that may or should be
produced.

Paragraph (b)(2) retains language formerly set forth
in subdivision (e) and extends its application to subpoe-
nas for depositions or production.
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Paragraph (b)(3) retains language formerly set forth
in paragraph (d)(1) and extends its applications to sub-
poenas for trial or hearing or production.

Subdivision (c). This provision is new and states the
rights of witnesses. It is not intended to diminish
rights conferred by Rules 26-37 or any other authority.

Paragraph (c)(1) gives specific application to the prin-
ciple stated in Rule 26(g) and specifies liability for
earnings lost by a non-party witness as a result of a
misuse of the subpoena. No change in existing law is
thereby effected. Abuse of a subpoena is an actionable
tort, Board of Ed. v. Farmingdale Classroom Teach. Ass'n,
38 N.Y.2d 397, 380 N.Y.S.2d 635, 343 N.E.2d 278 (1975), and
the duty of the attorney to the non-party is also em-
bodied in Model Rule of Professional Conduct 4.4. The
liability of the attorney is correlative to the expanded
power of the attorney to issue subpoenas. The liability
may include the cost of fees to collect attorneys’ fees
owed as a result of a breach of this duty.

Paragraph (c)(2) retains language from the former
subdivision (b) and paragraph (d)(1). The 10-day period
for response to a subpoena is extended to 14 days to
avoid the complex calculations associated with short
time periods under Rule 6 and to allow a bit more time
for such objections to be made.

A non-party required to produce documents or mate-
rials is protected against significant expense resulting
from involuntary assistance to the court. This provi-
sion applies, for example, to a non-party required to
provide a list of class members. The court is not re-
quired to fix the costs in advance of production, al-
though this will often be the most satisfactory accom-
modation to protect the party seeking discovery from
excessive costs. In some instances, it may be preferable
to leave uncertain costs to be determined after the ma-
terials have been produced, provided that the risk of
uncertainty is fully disclosed to the discovering party.
See, e.g., United States v. Columbia Broadcasting Systems,
Inc., 666 F.2d 364 (9th Cir. 1982).

Paragraph (c)(3) explicitly authorizes the quashing of
a subpoena as a means of protecting a witness from
misuse of the subpoena power. It replaces and enlarges
on the former subdivision (b) of this rule and tracks the
provisions of Rule 26(c). While largely repetitious, this
rule is addressed to the witness who may read it on the
subpoena, where it is required to be printed by the re-
vised paragraph (a)(1) of this rule.

Subparagraph (c¢)(3)(A) identifies those circumstances
in which a subpoena must be quashed or modified. It re-
states the former provisions with respect to the limits
of mandatory travel that are set forth in the former
paragraphs (d)(2) and (e)(1), with one important change.
Under the revised rule, a federal court can compel a
witness to come from any place in the state to attend
trial, whether or not the local state law so provides.
This extension is subject to the qualification provided
in the next paragraph, which authorizes the court to
condition enforcement of a subpoena compelling a non-
party witness to bear substantial expense to attend
trial. The traveling non-party witness may be entitled
to reasonable compensation for the time and effort en-
tailed.

Clause (¢)(3)(A)(iv) requires the court to protect all
persons from undue burden imposed by the use of the
subpoena power. Illustratively, it might be unduly bur-
densome to compel an adversary to attend trial as a
witness if the adversary is known to have no personal
knowledge of matters in dispute, especially so if the ad-
versary would be required to incur substantial travel
burdens.

Subparagraph (c)(3)(B) identifies circumstances in
which a subpoena should be quashed unless the party
serving the subpoena shows a substantial need and the
court can devise an appropriate accommodation to pro-
tect the interests of the witness. An additional circum-
stance in which such action is required is a request for
costly production of documents; that situation is ex-
pressly governed by subparagraph (b)(2)(B).

Clause (¢)(3)(B)(i) authorizes the court to quash, mod-
ify, or condition a subpoena to protect the person sub-
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ject to or affected by the subpoena from unnecessary or
unduly harmful disclosures of confidential information.
It corresponds to Rule 26(c)(7).

Clause (¢)(3)(B)(ii) provides appropriate protection for
the intellectual property of the non-party witness; it
does not apply to the expert retained by a party, whose
information is subject to the provisions of Rule 26(b)(4).
A growing problem has been the use of subpoenas to
compel the giving of evidence and information by un-
retained experts. Experts are not exempt from the duty
to give evidence, even if they cannot be compelled to
prepare themselves to give effective testimony, e.g.,
Carter-Wallace, Inc. v. Otte, 474 F.2d 529 (2d Cir. 1972), but
compulsion to give evidence may threaten the intellec-
tual property of experts denied the opportunity to bar-
gain for the value of their services. See generally
Maurer, Compelling the Expert Witness: Fairness and Util-
ity Under the Federal Rules of Civil Procedure, 19
GA.L.REV. 71 (1984); Note, Discovery and Testimony of
Unretained Ezxperts, 1987 DUKE L.J. 140. Arguably the
compulsion to testify can be regarded as a ‘‘taking” of
intellectual property. The rule establishes the right of
such persons to withhold their expertise, at least unless
the party seeking it makes the kind of showing re-
quired for a conditional denial of a motion to quash as
provided in the final sentence of subparagraph (c¢)(3)(B);
that requirement is the same as that necessary to se-
cure work product under Rule 26(b)(3) and gives assur-
ance of reasonable compensation. The Rule thus ap-
proves the accommodation of competing interests ex-
emplified in United States v. Columbia Broadcasting Sys-
tems Inc., 666 F.2d 364 (9th Cir. 1982). See also Wright v.
Jeep Corporation, 547 F. Supp. 871 (E.D. Mich. 1982).

As stated in Kaufman v. Edelstein, 539 F.2d 811, 822 (2d
Cir. 1976), the district court’s discretion in these mat-
ters should be informed by ‘‘the degree to which the ex-
pert is being called because of his knowledge of facts
relevant to the case rather than in order to give opin-
ion testimony; the difference between testifying to a
previously formed or expressed opinion and forming a
new one; the possibility that, for other reasons, the
witness is a unique expert; the extent to which the call-
ing party is able to show the unlikelihood that any
comparable witness will willingly testify; and the de-
gree to which the witness is able to show that he has
been oppressed by having continually to testify. .. .”

Clause (¢)(3)(B)(iii) protects non-party witnesses who
may be burdened to perform the duty to travel in order
to provide testimony at trial. The provision requires
the court to condition a subpoena requiring travel of
more than 100 miles on reasonable compensation.

Subdivision (d). This provision is new. Paragraph (d)(1)
extends to non-parties the duty imposed on parties by
the last paragraph of Rule 34(b), which was added in
1980.

Paragraph (d)(2) is new and corresponds to the new
Rule 26(b)(5). Its purpose is to provide a party whose
discovery is constrained by a claim of privilege or work
product protection with information sufficient to
evaluate such a claim and to resist if it seems unjusti-
fied. The person claiming a privilege or protection can-
not decide the limits of that party’s own entitlement.

A party receiving a discovery request who asserts a
privilege or protection but fails to disclose that claim
is at risk of waiving the privilege or protection. A per-
son claiming a privilege or protection who fails to pro-
vide adequate information about the privilege or pro-
tection claim to the party seeking the information is
subject to an order to show cause why the person
should not be held in contempt under subdivision (e).
Motions for such orders and responses to motions are
subject to the sanctions provisions of Rules 7 and 11.

A person served a subpoena that is too broad may be
faced with a burdensome task to provide full informa-
tion regarding all that person’s claims to privilege or
work product protection. Such a person is entitled to
protection that may be secured through an objection
made pursuant to paragraph (c)(2).

Subdivision (e). This provision retains most of the lan-
guage of the former subdivision (f).
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‘“‘Adequate cause” for a failure to obey a subpoena re-
mains undefined. In at least some circumstances, a
non-party might be guilty of contempt for refusing to
obey a subpoena even though the subpoena manifestly
overreaches the appropriate limits of the subpoena
power. E.g., Walker v. City of Birmingham, 388 U.S. 307
(1967). But, because the command of the subpoena is not
in fact one uttered by a judicial officer, contempt
should be very sparingly applied when the non-party
witness has been overborne by a party or attorney. The
language added to subdivision (f) is intended to assure
that result where a non-party has been commanded, on
the signature of an attorney, to travel greater dis-
tances than can be compelled pursuant to this rule.

COMMITTEE NOTES ON RULES—2005 AMENDMENT

This amendment closes a small gap in regard to noti-
fying witnesses of the manner for recording a deposi-
tion. A deposition subpoena must state the method for
recording the testimony.

Rule 30(b)(2) directs that the party noticing a deposi-
tion state in the notice the manner for recording the
testimony, but the notice need not be served on the de-
ponent. The deponent learns of the recording method
only if the deponent is a party or is informed by a
party. Rule 30(b)(3) permits another party to designate
an additional method of recording with prior notice to
the deponent and the other parties. The deponent thus
has notice of the recording method when an additional
method is designated. This amendment completes the
notice provisions to ensure that a nonparty deponent
has notice of the recording method when the recording
method is described only in the deposition notice.

A subpoenaed witness does not have a right to refuse
to proceed with a deposition due to objections to the
manner of recording. But under rare circumstances, a
nonparty witness might have a ground for seeking a
protective order under Rule 26(c) with regard to the
manner of recording or the use of the deposition if re-
corded in a certain manner. Should such a witness not
learn of the manner of recording until the deposition
begins, undesirable delay or complication might result.
Advance notice of the recording method affords an op-
portunity to raise such protective issues.

Other changes are made to conform Rule 45(a)(2) to
current style conventions.

Changes Made After Publication and Comment. Only a
small style change has been made in the proposal as
published.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

Rule 45 is amended to conform the provisions for sub-
poenas to changes in other discovery rules, largely re-
lated to discovery of electronically stored information.
Rule 34 is amended to provide in greater detail for the
production of electronically stored information. Rule
45(a)(1)(C) is amended to recognize that electronically
stored information, as defined in Rule 34(a), can also be
sought by subpoena. Like Rule 34(b), Rule 45(a)(1) is
amended to provide that the subpoena can designate a
form or forms for production of electronic data. Rule
45(c)(2) is amended, like Rule 34(b), to authorize the
person served with a subpoena to object to the re-
quested form or forms. In addition, as under Rule 34(b),
Rule 45(d)(1)(B) is amended to provide that if the sub-
poena does not specify the form or forms for electroni-
cally stored information, the person served with the
subpoena must produce electronically stored informa-
tion in a form or forms in which it is usually main-
tained or in a form or forms that are reasonably usable.
Rule 45(d)(1)(C) is added to provide that the person pro-
ducing electronically stored information should not
have to produce the same information in more than one
form unless so ordered by the court for good cause.

As with discovery of electronically stored informa-
tion from parties, complying with a subpoena for such
information may impose burdens on the responding
person. Rule 45(c) provides protection against undue
impositions on nonparties. For example, Rule 45(c)(1)
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directs that a party serving a subpoena ‘‘shall take rea-
sonable steps to avoid imposing undue burden or ex-
pense on a person subject to the subpoena,” and Rule
45(c)(2)(B) permits the person served with the subpoena
to object to it and directs that an order requiring com-
pliance ‘‘shall protect a person who is neither a party
nor a party’s officer from significant expense resulting
from’ compliance. Rule 45(d)(1)(D) is added to provide
that the responding person need not provide discovery
of electronically stored information from sources the
party identifies as not reasonably accessible, unless the
court orders such discovery for good cause, considering
the limitations of Rule 26(b)(2)(C), on terms that pro-
tect a nonparty against significant expense. A parallel
provision is added to Rule 26(b)(2).

Rule 45(a)(1)(B) is also amended, as is Rule 34(a), to
provide that a subpoena is available to permit testing
and sampling as well as inspection and copying. As in
Rule 34, this change recognizes that on occasion the op-
portunity to perform testing or sampling may be im-
portant, both for documents and for electronically
stored information. Because testing or sampling may
present particular issues of burden or intrusion for the
person served with the subpoena, however, the protec-
tive provisions of Rule 45(c) should be enforced with
vigilance when such demands are made. Inspection or
testing of certain types of electronically stored infor-
mation or of a person’s electronic information system
may raise issues of confidentiality or privacy. The ad-
dition of sampling and testing to Rule 45(a) with regard
to documents and electronically stored information is
not meant to create a routine right of direct access to
a person’s electronic information system, although
such access might be justified in some circumstances.
Courts should guard against undue intrusiveness re-
sulting from inspecting or testing such systems.

Rule 45(d)(2) is amended, as is Rule 26(b)(5), to add a
procedure for assertion of privilege or of protection as
trial-preparation materials after production. The re-
ceiving party may submit the information to the court
for resolution of the privilege claim, as under Rule
26(b)(5)(B).

Other minor amendments are made to conform the
rule to the changes described above.

Changes Made After Publication and Comment. The
Committee recommends a modified version of the pro-
posal as published. The changes were made to maintain
the parallels between Rule 45 and the other rules that
address discovery of electronically stored information.
These changes are fully described in the introduction
to Rule 45 and in the discussions of the other rules.
[Omitted]

The changes from the published proposed amendment
are shown below. [Omitted]

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 45 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

The reference to discovery of ‘‘books’ in former Rule
45(a)(1)(C) was deleted to achieve consistent expression
throughout the discovery rules. Books remain a proper
subject of discovery.

Former Rule 45(b)(1) required ‘‘prior notice’ to each
party of any commanded production of documents and
things or inspection of premises. Courts have agreed
that notice must be given ‘“‘prior’” to the return date,
and have tended to converge on an interpretation that
requires notice to the parties before the subpoena is
served on the person commanded to produce or permit
inspection. That interpretation is adopted in amended
Rule 45(b)(1) to give clear notice of general present
practice.

The language of former Rule 45(d)(2) addressing the
manner of asserting privilege is replaced by adopting
the wording of Rule 26(b)(5). The same meaning is bet-
ter expressed in the same words.

Changes Made After Publication and Comment. See Note
to Rule 1, supra.
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COMMITTEE NOTES ON RULES—2013 AMENDMENT

Rule 45 was extensively amended in 1991. The goal of
the present amendments is to clarify and simplify the
rule. The amendments recognize the court where the
action is pending as the issuing court, permit nation-
wide service of a subpoena, and collect in a new sub-
division (c) the previously scattered provisions regard-
ing place of compliance. These changes resolve a con-
flict that arose after the 1991 amendment about a
court’s authority to compel a party or party officer to
travel long distances to testify at trial; such testimony
may now be required only as specified in new Rule
45(c). In addition, the amendments introduce authority
in new Rule 45(f) for the court where compliance is re-
quired to transfer a subpoena-related motion to the
court where the action is pending on consent of the per-
son subject to the subpoena or in exceptional circum-
stances.

Subdivision (a). This subdivision is amended to pro-
vide that a subpoena issues from the court where the
action is pending. Subdivision (a)(3) specifies that an
attorney authorized to practice in that court may issue
a subpoena, which is consistent with current practice.

In Rule 45(a)(1)(D), ‘‘person’ is substituted for
‘“‘party’’ because the subpoena may be directed to a
nonparty.

Rule 45(a)(4) is added to highlight and slightly modify
a notice requirement first included in the rule in 1991.
Under the 1991 amendments, Rule 45(b)(1) required prior
notice of the service of a ‘‘documents only” subpoena
to the other parties. Rule 45(b)(1) was clarified in 2007
to specify that this notice must be served before the
subpoena is served on the witness.

The Committee has been informed that parties serv-
ing subpoenas frequently fail to give the required no-
tice to the other parties. The amendment moves the
notice requirement to a new provision in Rule 45(a) and
requires that the notice include a copy of the subpoena.
The amendments are intended to achieve the original
purpose of enabling the other parties to object or to
serve a subpoena for additional materials.

Parties desiring access to information produced in re-
sponse to the subpoena will need to follow up with the
party serving it or the person served to obtain such ac-
cess. The rule does not limit the court’s authority to
order notice of receipt of produced materials or access
to them. The party serving the subpoena should in any
event make reasonable provision for prompt access.

Subdivision (b). The former notice requirement in
Rule 45(b)(1) has been moved to new Rule 45(a)(4).

Rule 45(b)(2) is amended to provide that a subpoena
may be served at any place within the United States,
removing the complexities prescribed in prior versions.

Subdivision (c¢). Subdivision (c) is new. It collects the
various provisions on where compliance can be required
and simplifies them. Unlike the prior rule, place of
service is not critical to place of compliance. Although
Rule 45(a)(1)(A)(iii) permits the subpoena to direct a
place of compliance, that place must be selected under
Rule 45(c).

Rule 45(c)(1) addresses a subpoena to testify at a
trial, hearing, or deposition. Rule 45(c)(1)(A) provides
that compliance may be required within 100 miles of
where the person subject to the subpoena resides, is
employed, or regularly conducts business in person. For
parties and party officers, Rule 45(c)(1)(B)(i) provides
that compliance may be required anywhere in the state
where the person resides, is employed, or regularly con-
ducts business in person. When an order under Rule
43(a) authorizes testimony from a remote location, the
witness can be commanded to testify from any place
described in Rule 45(c)(1).

Under Rule 45(c)(1)(B)(ii), nonparty witnesses can be
required to travel more than 100 miles within the state
where they reside, are employed, or regularly transact
business in person only if they would not, as a result,
incur ‘‘substantial expense.” When travel over 100 miles
could impose substantial expense on the witness, the
party that served the subpoena may pay that expense
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and the court can condition enforcement of the sub-
poena on such payment.

Because Rule 45(c) directs that compliance may be
commanded only as it provides, these amendments re-
solve a split in interpreting Rule 45’s provisions for
subpoenaing parties and party officers. Compare In re
Vioxx Products Liability Litigation, 438 F. Supp. 2d 664
(E.D. La. 2006) (finding authority to compel a party of-
ficer from New Jersey to testify at trial in New Orle-
ans), with Johnson v. Big Lots Stores, Inc., 2561 F.R.D. 213
(E.D. La. 2008) (holding that Rule 45 did not require at-
tendance of plaintiffs at trial in New Orleans when they
would have to travel more than 100 miles from outside
the state). Rule 45(c)(1)(A) does not authorize a sub-
poena for trial to require a party or party officer to
travel more than 100 miles unless the party or party of-
ficer resides, is employed, or regularly transacts busi-
ness in person in the state.

Depositions of parties, and officers, directors, and
managing agents of parties need not involve use of a
subpoena. Under Rule 37(d)(1)(A)({), failure of such a
witness whose deposition was properly noticed to ap-
pear for the deposition can lead to Rule 37(b) sanctions
(including dismissal or default but not contempt) with-
out regard to service of a subpoena and without regard
to the geographical limitations on compliance with a
subpoena. These amendments do not change that exist-
ing law; the courts retain their authority to control the
place of party depositions and impose sanctions for
failure to appear under Rule 37(b).

For other discovery, Rule 45(c)(2) directs that inspec-
tion of premises occur at those premises, and that pro-
duction of documents, tangible things, and electroni-
cally stored information may be commanded to occur
at a place within 100 miles of where the person subject
to the subpoena resides, is employed, or regularly con-
ducts business in person. Under the current rule, par-
ties often agree that production, particularly of elec-
tronically stored information, be transmitted by elec-
tronic means. Such arrangements facilitate discovery,
and nothing in these amendments limits the ability of
parties to make such arrangements.

Rule 45(d)(3)(A)(ii) directs the court to quash any sub-
poena that purports to compel compliance beyond the
geographical limits specified in Rule 45(c).

Subdivision (d). Subdivision (d) contains the provi-
sions formerly in subdivision (c). It is revised to recog-
nize the court where the action is pending as the issu-
ing court, and to take account of the addition of Rule
45(c) to specify where compliance with a subpoena is re-
quired.

Subdivision (f). Subdivision (f) is new. Under Rules
45(d)(2)(B), 45(d)(3), and 45(e)(2)(B), subpoena-related
motions and applications are to be made to the court
where compliance is required under Rule 45(c). Rule
45(f) provides authority for that court to transfer the
motion to the court where the action is pending. It ap-
plies to all motions under this rule, including an appli-
cation under Rule 45(e)(2)(B) for a privilege determina-
tion.

Subpoenas are essential to obtain discovery from
nonparties. To protect local nonparties, local resolu-
tion of disputes about subpoenas is assured by the limi-
tations of Rule 45(c) and the requirements in Rules
45(d) and (e) that motions be made in the court in
which compliance is required under Rule 45(c). But
transfer to the court where the action is pending is
sometimes warranted. If the person subject to the sub-
poena consents to transfer, Rule 45(f) provides that the
court where compliance is required may do so.

In the absence of consent, the court may transfer in
exceptional circumstances, and the proponent of trans-
fer bears the burden of showing that such circum-
stances are present. The prime concern should be avoid-
ing burdens on local nonparties subject to subpoenas,
and it should not be assumed that the issuing court is
in a superior position to resolve subpoena-related mo-
tions. In some circumstances, however, transfer may be
warranted in order to avoid disrupting the issuing
court’s management of the underlying litigation, as
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when that court has already ruled on issues presented
by the motion or the same issues are likely to arise in
discovery in many districts. Transfer is appropriate
only if such interests outweigh the interests of the non-
party served with the subpoena in obtaining local reso-
lution of the motion. Judges in compliance districts
may find it helpful to consult with the judge in the is-
suing court presiding over the underlying case while
addressing subpoena-related motions.

If the motion is transferred, judges are encouraged to
permit telecommunications methods to minimize the
burden a transfer imposes on nonparties, if it is nec-
essary for attorneys admitted in the court where the
motion is made to appear in the court in which the ac-
tion is pending. The rule provides that if these attor-
neys are authorized to practice in the court where the
motion is made, they may file papers and appear in the
court in which the action is pending in relation to the
motion as officers of that court.

After transfer, the court where the action is pending
will decide the motion. If the court rules that discovery
is not justified, that should end the matter. If the court
orders further discovery, it is possible that retransfer
may be important to enforce the order. One con-
sequence of failure to obey such an order is contempt,
addressed in Rule 45(g). Rule 45(g) and Rule 37(b)(1) are
both amended to provide that disobedience of an order
enforcing a subpoena after transfer is contempt of the
issuing court and the court where compliance is re-
quired under Rule 45(c). In some instances, however,
there may be a question about whether the issuing
court can impose contempt sanctions on a distant non-
party. If such circumstances arise, or if it is better to
supervise compliance in the court where compliance is
required, the rule provides authority for retransfer for
enforcement. Although changed circumstances may
prompt a modification of such an order, it is not ex-
pected that the compliance court will reexamine the
resolution of the underlying motion.

Subdivision (g). Subdivision (g) carries forward the au-
thority of former subdivision (e) to punish disobedience
of subpoenas as contempt. It is amended to make clear
that, in the event of transfer of a subpoena-related mo-
tion, such disobedience constitutes contempt of both
the court where compliance is required under Rule 45(c)
and the court where the action is pending. If necessary
for effective enforcement, Rule 45(f) authorizes the is-
suing court to transfer its order after the motion is re-
solved.

The rule is also amended to clarify that contempt
sanctions may be applied to a person who disobeys a
subpoena-related order, as well as one who fails en-
tirely to obey a subpoena. In civil litigation, it would
be rare for a court to use contempt sanctions without
first ordering compliance with a subpoena, and the
order might not require all the compliance sought by
the subpoena. Often contempt proceedings will be initi-
ated by an order to show cause, and an order to comply
or be held in contempt may modify the subpoena’s com-
mand. Disobedience of such an order may be treated as
contempt.

The second sentence of former subdivision (e) is de-
leted as unnecessary.

Changes Made After Publication and Comment. As de-
scribed in the Report, the published preliminary draft
was modified in several ways after the public comment
period. The words ‘‘before trial’’ were restored to the
notice provision that was moved to new Rule 45(a)(4).
The place of compliance in new Rule 45(c)(2)(A) was
changed to a place ‘‘within 100 miles of where the per-
son resides, is employed or regularly conducts busi-
ness.” In new Rule 45(f), the party consent feature was
removed, meaning consent of the person subject to the
subpoena is sufficient to permit transfer to the issuing
court. In addition, style changes were made after con-
sultation with the Standing Committee’s Style Con-
sultant. In the Committee Note, clarifications were
made in response to points raised during the public
comment period.
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Rule 46. Objecting to a Ruling or Order

A formal exception to a ruling or order is un-
necessary. When the ruling or order is requested
or made, a party need only state the action that
it wants the court to take or objects to, along
with the grounds for the request or objection.
Failing to object does not prejudice a party who
had no opportunity to do so when the ruling or
order was made.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr.
30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Abolition of formal exceptions is often provided by
statute. See Ill.Rev.Stat. (1937), ch. 110, §204;
Neb.Comp.Stat. (1929) §20-1139; N.M.Stat.Ann.
(Courtright, 1929) §105-830; 2 N.D.Comp.Laws Ann. (1913)
§7653; Ohio Code Ann. (Throckmorton, 1936) §11560; 1
S.D.Comp.Laws (1929) §2542; Utah Rev.Stat.Ann. (1933)
§§104-39-2, 104-24-18; Va.Rules of Court, Rule 22, 163 Va.
v, xii (1935); Wis.Stat. (1935) §270.39. Compare
N.Y.C.P.A. (1937) §§583, 445, and 446, all as amended by
L. 1936, ch. 915. Rule 51 deals with objections to the
court’s instructions to the jury.

U.S.C., Title 28, [former] §§776 (Bill of exceptions; au-
thentication; signing of by judge) and [former] 875 (Re-
view of findings in cases tried without a jury) are su-
perseded insofar as they provide for formal exceptions,
and a bill of exceptions.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 46 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 47. Selecting Jurors

(a) EXAMINING JURORS. The court may permit
the parties or their attorneys to examine pro-
spective jurors or may itself do so. If the court
examines the jurors, it must permit the parties
or their attorneys to make any further inquiry
it considers proper, or must itself ask any of
their additional questions it considers proper.

(b) PEREMPTORY CHALLENGES. The court must
allow the number of peremptory challenges pro-
vided by 28 U.S.C. §1870.

(c) EXCUSING A JUROR. During trial or delibera-
tion, the court may excuse a juror for good
cause.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
30, 1991, eff. Dec. 1, 1991; Apr. 30, 2007, eff. Dec. 1,
2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). This permits a practice found
very useful by Federal trial judges. For an example of
a state practice in which the examination by the court
is supplemented by further inquiry by counsel, see Rule
27 of the Code of Rules for the District Courts of Min-
nesota, 186 Minn. xxxiii (1932), 3 Minn.Stat. (Mason,
supp. 1936) Appendix, 4, p. 1062.

Note to Subdivision (b). The provision for an alternate
juror is one often found in modern state codes. See
N.C.Code (1935) §2330(a); Ohio Gen.Code Ann. (Page,
Supp. 1926-1935) §11419-47; Pa.Stat.Ann. (Purdon, Supp.
1936) Title 17, §1153; compare U.S.C., Title 28, [former]

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE
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§417a (Alternate jurors in criminal
N.J.Rev.Stat. (1937) 2:91A-1, 2:91A-2, 2:91A-3.

Provisions for qualifying, drawing, and challenging of
jurors are found in U.S.C., Title 28:

trials); 1

§411 [now 1861] (Qualifications and exemptions)

§412 [now 1864] (Manner of drawing)

§413 [now 1865] (Apportioned in district)

§415 [see 1862] (Not disqualified because of race or
color)

§416 [now 1867] (Venire; service and return)

§417 [now 1866] (Talesmen for petit jurors)

§418 [now 1866] (Special juries)

§423 [now 1869] (Jurors not to serve more than once a
year)

§424 [now 1870] (Challenges)

and D.C. Code (1930) Title 18, §§341-360 (Juries and Jury
Commission) and Title 6, §366 (Peremptory challenges.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

The revision of this subdivision brings it into line
with the amendment of Rule 24(c) of the Federal Rules
of Criminal Procedure. That rule previously allowed
four alternate jurors, as contrasted with the two al-
lowed in civil cases, and the amendments increase the
number of a maximum of six in all cases. The Advisory
Committee’s Note to amended Criminal Rule 24(c)
points to experience demonstrating that four alter-
nates may not be enough in some lengthy criminal
trials; and the same may be said of civil trials. The
Note adds:

“The words ‘or are found to be’ are added to the sec-
ond sentence to make clear that an alternate juror may
be called in the situation where it is first discovered
during the trial that a juror was unable or disqualified
to perform his duties at the time he was sworn.”

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b). The former provision for alternate ju-
rors is stricken and the institution of the alternate
juror abolished.

The former rule reflected the long-standing assump-
tion that a jury would consist of exactly twelve mem-
bers. It provided for additional jurors to be used as sub-
stitutes for jurors who are for any reason excused or
disqualified from service after the commencement of
the trial. Additional jurors were traditionally des-
ignated at the outset of the trial, and excused at the
close of the evidence if they had not been promoted to
full service on account of the elimination of one of the
original jurors.

The use of alternate jurors has been a source of dis-
satisfaction with the jury system because of the burden
it places on alternates who are required to listen to the
evidence but denied the satisfaction of participating in
its evaluation.

Subdivision (c). This provision makes it clear that the
court may in appropriate circumstances excuse a juror
during the jury deliberations without causing a mis-
trial. Sickness, family emergency or juror misconduct
that might occasion a mistrial are examples of appro-
priate grounds for excusing a juror. It is not grounds
for the dismissal of a juror that the juror refuses to
join with fellow jurors in reaching a unanimous ver-
dict.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 47 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 48. Number of Jurors; Verdict; Polling

(a) NUMBER OF JURORS. A jury must begin with
at least 6 and no more than 12 members, and
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