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each juror must participate in the verdict unless 
excused under Rule 47(c). 

(b) VERDICT. Unless the parties stipulate 
otherwise, the verdict must be unanimous and 
must be returned by a jury of at least 6 mem-
bers. 

(c) POLLING. After a verdict is returned but be-
fore the jury is discharged, the court must on a 
party’s request, or may on its own, poll the ju-
rors individually. If the poll reveals a lack of 
unanimity or lack of assent by the number of ju-
rors that the parties stipulated to, the court 
may direct the jury to deliberate further or may 
order a new trial. 

(As amended Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 
30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1, 
2009.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

For provisions in state codes, compare Utah 
Rev.Stat.Ann. (1933) § 48–O–5 (In civil cases parties may 
agree in open court on lesser number of jurors); 2 
Wash.Rev.Stat.Ann. (Remington, 1932) § 323 (Parties 
may consent to any number of jurors not less than 
three). 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 
AMENDMENT 

The former rule was rendered obsolete by the adop-
tion in many districts of local rules establishing six as 
the standard size for a civil jury. 

It appears that the minimum size of a jury consistent 
with the Seventh Amendment is six. Cf. Ballew v. Geor-
gia, 435 U.S. 223 (1978) (holding that a conviction based 
on a jury of less than six is a denial of due process of 
law). If the parties agree to trial before a smaller jury, 
a verdict can be taken, but the parties should not other 
than in exceptional circumstances be encouraged to 
waive the right to a jury of six, not only because of the 
constitutional stature of the right, but also because 
smaller juries are more erratic and less effective in 
serving to distribute responsibility for the exercise of 
judicial power. 

Because the institution of the alternate juror has 
been abolished by the proposed revision of Rule 47, it 
will ordinarily be prudent and necessary, in order to 
provide for sickness or disability among jurors, to seat 
more than six jurors. The use of jurors in excess of six 
increases the representativeness of the jury and harms 
no interest of a party. Ray v. Parkside Surgery Center, 13 
F.R. Serv. 585 (6th cir. 1989). 

If the court takes the precaution of seating a jury 
larger than six, an illness occurring during the delib-
eration period will not result in a mistrial, as it did for-
merly, because all seated jurors will participate in the 
verdict and a sufficient number will remain to render a 
unanimous verdict of six or more. 

In exceptional circumstances, as where a jury suffers 
depletions during trial and deliberation that are great-
er than can reasonably be expected, the parties may 
agree to be bound by a verdict rendered by fewer than 
six jurors. The court should not, however, rely upon the 
availability of such an agreement, for the use of juries 
smaller than six is problematic for reasons fully ex-
plained in Ballew v. Georgia, supra. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 48 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

COMMITTEE NOTES ON RULES—2009 AMENDMENT 

Jury polling is added as new subdivision (c), which is 
drawn from Criminal Rule 31(d) with minor revisions to 

reflect Civil Rules Style and the parties’ opportunity to 
stipulate to a nonunanimous verdict. 

Rule 49. Special Verdict; General Verdict and 
Questions 

(a) SPECIAL VERDICT. 
(1) In General. The court may require a jury 

to return only a special verdict in the form of 
a special written finding on each issue of fact. 
The court may do so by: 

(A) submitting written questions suscep-
tible of a categorical or other brief answer; 

(B) submitting written forms of the special 
findings that might properly be made under 
the pleadings and evidence; or 

(C) using any other method that the court 
considers appropriate. 

(2) Instructions. The court must give the in-
structions and explanations necessary to en-
able the jury to make its findings on each sub-
mitted issue. 

(3) Issues Not Submitted. A party waives the 
right to a jury trial on any issue of fact raised 
by the pleadings or evidence but not submit-
ted to the jury unless, before the jury retires, 
the party demands its submission to the jury. 
If the party does not demand submission, the 
court may make a finding on the issue. If the 
court makes no finding, it is considered to 
have made a finding consistent with its judg-
ment on the special verdict. 

(b) GENERAL VERDICT WITH ANSWERS TO WRIT-
TEN QUESTIONS. 

(1) In General. The court may submit to the 
jury forms for a general verdict, together with 
written questions on one or more issues of fact 
that the jury must decide. The court must 
give the instructions and explanations nec-
essary to enable the jury to render a general 
verdict and answer the questions in writing, 
and must direct the jury to do both. 

(2) Verdict and Answers Consistent. When the 
general verdict and the answers are consist-
ent, the court must approve, for entry under 
Rule 58, an appropriate judgment on the ver-
dict and answers. 

(3) Answers Inconsistent with the Verdict. 
When the answers are consistent with each 
other but one or more is inconsistent with the 
general verdict, the court may: 

(A) approve, for entry under Rule 58, an ap-
propriate judgment according to the an-
swers, notwithstanding the general verdict; 

(B) direct the jury to further consider its 
answers and verdict; or 

(C) order a new trial. 

(4) Answers Inconsistent with Each Other and 
the Verdict. When the answers are inconsistent 
with each other and one or more is also incon-
sistent with the general verdict, judgment 
must not be entered; instead, the court must 
direct the jury to further consider its answers 
and verdict, or must order a new trial. 

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 
2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007, eff. Dec. 1, 
2007.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

The Federal courts are not bound to follow state stat-
utes authorizing or requiring the court to ask a jury to 
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find a special verdict or to answer interrogatories. Vic-
tor American Fuel Co. v. Peccarich, 209 Fed. 568 
(C.C.A.8th, 1913) cert. den. 232 U.S. 727 (1914); Spokane 
and I. E. R. Co. v. Campbell, 217 Fed. 518 (C.C.A.9th, 1914), 
affd. 241 U.S. 497 (1916); Simkins, Federal Practice (1934) 
§ 186. The power of a territory to adopt by statute the 
practice under Subdivision (b) has been sustained. Walk-
er v. New Mexico and Southern Pacific R. R., 165 U.S. 593 
(1897); Southwestern Brewery and Ice Co. v. Schmidt, 226 
U.S. 162 (1912). 

Compare Wis.Stat. (1935) §§ 270.27, 270.28 and 270.30 
Green, A New Development in Jury Trial (1927), 13 
A.B.A.J. 715; Morgan, A Brief History of Special Verdicts 
and Special Interrogatories (1923), 32 Yale L.J. 575. 

The provisions of U.S.C., Title 28, [former] § 400(3) 
(Declaratory judgments authorized; procedure) permit-
ting the submission of issues of fact to a jury are cov-
ered by this rule. 

NOTES OF ADVISORY COMMITTEE ON RULES—1963 
AMENDMENT 

This amendment conforms to the amendment of Rule 
58. See the Advisory Committee’s Note to Rule 58, as 
amended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 49 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

Rule 50. Judgment as a Matter of Law in a Jury 
Trial; Related Motion for a New Trial; Condi-
tional Ruling 

(a) JUDGMENT AS A MATTER OF LAW. 
(1) In General. If a party has been fully heard 

on an issue during a jury trial and the court 
finds that a reasonable jury would not have a 
legally sufficient evidentiary basis to find for 
the party on that issue, the court may: 

(A) resolve the issue against the party; and 
(B) grant a motion for judgment as a mat-

ter of law against the party on a claim or de-
fense that, under the controlling law, can be 
maintained or defeated only with a favorable 
finding on that issue. 

(2) Motion. A motion for judgment as a mat-
ter of law may be made at any time before the 
case is submitted to the jury. The motion 
must specify the judgment sought and the law 
and facts that entitle the movant to the judg-
ment. 

(b) RENEWING THE MOTION AFTER TRIAL; AL-
TERNATIVE MOTION FOR A NEW TRIAL. If the court 
does not grant a motion for judgment as a mat-
ter of law made under Rule 50(a), the court is 
considered to have submitted the action to the 
jury subject to the court’s later deciding the 
legal questions raised by the motion. No later 
than 28 days after the entry of judgment—or if 
the motion addresses a jury issue not decided by 
a verdict, no later than 28 days after the jury 
was discharged—the movant may file a renewed 
motion for judgment as a matter of law and may 
include an alternative or joint request for a new 
trial under Rule 59. In ruling on the renewed mo-
tion, the court may: 

(1) allow judgment on the verdict, if the jury 
returned a verdict; 

(2) order a new trial; or 
(3) direct the entry of judgment as a matter 

of law. 

(c) GRANTING THE RENEWED MOTION; CONDI-
TIONAL RULING ON A MOTION FOR A NEW TRIAL. 

(1) In General. If the court grants a renewed 
motion for judgment as a matter of law, it 
must also conditionally rule on any motion 
for a new trial by determining whether a new 
trial should be granted if the judgment is later 
vacated or reversed. The court must state the 
grounds for conditionally granting or denying 
the motion for a new trial. 

(2) Effect of a Conditional Ruling. Condi-
tionally granting the motion for a new trial 
does not affect the judgment’s finality; if the 
judgment is reversed, the new trial must pro-
ceed unless the appellate court orders other-
wise. If the motion for a new trial is condi-
tionally denied, the appellee may assert error 
in that denial; if the judgment is reversed, the 
case must proceed as the appellate court or-
ders. 

(d) TIME FOR A LOSING PARTY’S NEW-TRIAL MO-
TION. Any motion for a new trial under Rule 59 
by a party against whom judgment as a matter 
of law is rendered must be filed no later than 28 
days after the entry of the judgment. 

(e) DENYING THE MOTION FOR JUDGMENT AS A 
MATTER OF LAW; REVERSAL ON APPEAL. If the 
court denies the motion for judgment as a mat-
ter of law, the prevailing party may, as appellee, 
assert grounds entitling it to a new trial should 
the appellate court conclude that the trial court 
erred in denying the motion. If the appellate 
court reverses the judgment, it may order a new 
trial, direct the trial court to determine wheth-
er a new trial should be granted, or direct the 
entry of judgment. 

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 
2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 
1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 27, 1995, 
eff. Dec. 1, 1995; Apr. 12, 2006, eff. Dec. 1, 2006; 
Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. 
Dec. 1, 2009.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

Note to Subdivision (a). The present federal rule is 
changed to the extent that the formality of an express 
reservation of rights against waiver is no longer nec-
essary. See Sampliner v. Motion Picture Patents Co., 254 
U.S. 233 (1920); Union Indemnity Co. v. United States, 74 
F.(2d) 645 (C.C.A.6th, 1935). The requirement that spe-
cific grounds for the motion for a directed verdict must 
be stated settles a conflict in the federal cases. See 
Simkins, Federal Practice (1934) § 189. 

Note to Subdivision (b). For comparable state practice 
upheld under the conformity act, see Baltimore and 
Carolina Line v. Redman, 295 U.S. 654 (1935); compare Slo-
cum v. New York Life Ins. Co., 228 U.S. 364 (1913). 

See Northern Ry. Co. v. Page, 274 U.S. 65 (1927), follow-
ing the Massachusetts practice of alternative verdicts, 
explained in Thorndike, Trial by Jury in United States 
Courts, 26 Harv.L.Rev. 732 (1913). See also Thayer, Judi-
cial Administration, 63 U. of Pa.L.Rev. 585, 600–601, and 
note 32 (1915); Scott, Trial by Jury and the Reform of Civil 
Procedure, 31 Harv.L.Rev. 669, 685 (1918); Comment, 34 
Mich.L.Rev. 93, 98 (1935). 
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