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of uncertainty in appeal time by amending Rule 6(b) to 
permit additional time, the former 10-day periods are 
expanded to 28 days. Rule 6(b) continues to prohibit ex-
pansion of the 28-day period. 

Changes Made after Publication and Comment. The 30- 
day period proposed in the August 2007 publication is 
shortened to 28 days. 

Rule 51. Instructions to the Jury; Objections; 
Preserving a Claim of Error 

(a) REQUESTS. 
(1) Before or at the Close of the Evidence. At 

the close of the evidence or at any earlier rea-
sonable time that the court orders, a party 
may file and furnish to every other party writ-
ten requests for the jury instructions it wants 
the court to give. 

(2) After the Close of the Evidence. After the 
close of the evidence, a party may: 

(A) file requests for instructions on issues 
that could not reasonably have been antici-
pated by an earlier time that the court set 
for requests; and 

(B) with the court’s permission, file un-
timely requests for instructions on any 
issue. 

(b) INSTRUCTIONS. The court: 
(1) must inform the parties of its proposed 

instructions and proposed action on the re-
quests before instructing the jury and before 
final jury arguments; 

(2) must give the parties an opportunity to 
object on the record and out of the jury’s hear-
ing before the instructions and arguments are 
delivered; and 

(3) may instruct the jury at any time before 
the jury is discharged. 

(c) OBJECTIONS. 
(1) How to Make. A party who objects to an 

instruction or the failure to give an instruc-
tion must do so on the record, stating dis-
tinctly the matter objected to and the grounds 
for the objection. 

(2) When to Make. An objection is timely if: 
(A) a party objects at the opportunity pro-

vided under Rule 51(b)(2); or 
(B) a party was not informed of an instruc-

tion or action on a request before that op-
portunity to object, and the party objects 
promptly after learning that the instruction 
or request will be, or has been, given or re-
fused. 

(d) ASSIGNING ERROR; PLAIN ERROR. 
(1) Assigning Error. A party may assign as 

error: 
(A) an error in an instruction actually 

given, if that party properly objected; or 
(B) a failure to give an instruction, if that 

party properly requested it and—unless the 
court rejected the request in a definitive rul-
ing on the record—also properly objected. 

(2) Plain Error. A court may consider a plain 
error in the instructions that has not been 
preserved as required by Rule 51(d)(1) if the 
error affects substantial rights. 

(As amended Mar. 2, 1987, eff. Aug. 1, 1987; Mar. 
27, 2003, eff. Dec. 1, 2003; Apr. 30, 2007, eff. Dec. 1, 
2007.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1937 

Supreme Court Rule 8 requires exceptions to the 
charge of the court to the jury which shall distinctly 

state the several matters of law in the charge to which 
exception is taken. Similar provisions appear in the 
rules of the various Circuit Courts of Appeals. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

Although Rule 51 in its present form specifies that 
the court shall instruct the jury only after the argu-
ments of the parties are completed, in some districts 
(typically those in states where the practice is other-
wise) it is common for the parties to stipulate to in-
struction before the arguments. The purpose of the 
amendment is to give the court discretion to instruct 
the jury either before or after argument. Thus, the rule 
as revised will permit resort to the long-standing fed-
eral practice or to an alternative procedure, which has 
been praised because it gives counsel the opportunity 
to explain the instructions, argue their application to 
the facts and thereby give the jury the maximum as-
sistance in determining the issues and arriving at a 
good verdict on the law and the evidence. As an ancil-
lary benefit, this approach aids counsel by supplying a 
natural outline so that arguments may be directed to 
the essential fact issues which the jury must decide. 
See generally Raymond, Merits and Demerits of the Mis-
souri System of Instructing Juries, 5 St. Louis U.L.J. 317 
(1959). Moreover, if the court instructs before an argu-
ment, counsel then know the precise words the court 
has chosen and need not speculate as to the words the 
court will later use in its instructions. Finally, by in-
structing ahead of argument the court has the atten-
tion of the jurors when they are fresh and can given 
their full attention to the court’s instructions. It is 
more difficult to hold the attention of jurors after 
lengthy arguments. 

COMMITTEE NOTES ON RULES—2003 AMENDMENT 

Rule 51 is revised to capture many of the interpreta-
tions that have emerged in practice. The revisions in 
text will make uniform the conclusions reached by a 
majority of decisions on each point. Additions also are 
made to cover some practices that cannot now be an-
chored in the text of Rule 51. 

Scope. Rule 51 governs instructions to the trial jury 
on the law that governs the verdict. A variety of other 
instructions cannot practicably be brought within Rule 
51. Among these instructions are preliminary instruc-
tions to a venire, and cautionary or limiting instruc-
tions delivered in immediate response to events at 
trial. 

Requests. Subdivision (a) governs requests. Apart 
from the plain error doctrine recognized in subdivision 
(d)(2), a court is not obliged to instruct the jury on is-
sues raised by the evidence unless a party requests an 
instruction. The revised rule recognizes the court’s au-
thority to direct that requests be submitted before 
trial. 

The close-of-the-evidence deadline may come before 
trial is completed on all potential issues. Trial may be 
formally bifurcated or may be sequenced in some less 
formal manner. The close of the evidence is measured 
by the occurrence of two events: completion of all in-
tended evidence on an identified phase of the trial and 
impending submission to the jury with instructions. 

The risk in directing a pretrial request deadline is 
that trial evidence may raise new issues or reshape is-
sues the parties thought they had understood. Courts 
need not insist on pretrial requests in all cases. Even if 
the request time is set before trial or early in the trial, 
subdivision (a)(2)(A) permits requests after the close of 
the evidence to address issues that could not reason-
ably have been anticipated at the earlier time for re-
quests set by the court. 

Subdivision (a)(2)(B) expressly recognizes the court’s 
discretion to act on an untimely request. The most im-
portant consideration in exercising the discretion con-
firmed by subdivision (a)(2)(B) is the importance of the 
issue to the case—the closer the issue lies to the ‘‘plain 
error’’ that would be recognized under subdivision 



Page 255 TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE Rule 52 

(d)(2), the better the reason to give an instruction. The 
cogency of the reason for failing to make a timely re-
quest also should be considered. To be considered under 
subdivision (a)(2)(B) a request should be made before 
final instructions and before final jury arguments. 
What is a ‘‘final’’ instruction and argument depends on 
the sequence of submitting the case to the jury. If sepa-
rate portions of the case are submitted to the jury in 
sequence, the final arguments and final instructions 
are those made on submitting to the jury the portion 
of the case addressed by the arguments and instruc-
tions. 

Instructions. Subdivision (b)(1) requires the court to 
inform the parties, before instructing the jury and be-
fore final jury arguments related to the instruction, of 
the proposed instructions as well as the proposed ac-
tion on instruction requests. The time limit is ad-
dressed to final jury arguments to reflect the practice 
that allows interim arguments during trial in complex 
cases; it may not be feasible to develop final instruc-
tions before such interim arguments. It is enough that 
counsel know of the intended instructions before mak-
ing final arguments addressed to the issue. If the trial 
is sequenced or bifurcated, the final arguments ad-
dressed to an issue may occur before the close of the 
entire trial. 

Subdivision (b)(2) complements subdivision (b)(1) by 
carrying forward the opportunity to object established 
by present Rule 51. It makes explicit the opportunity to 
object on the record, ensuring a clear memorial of the 
objection. 

Subdivision (b)(3) reflects common practice by au-
thorizing instructions at any time after trial begins 
and before the jury is discharged. 

Objections. Subdivision (c) states the right to object 
to an instruction or the failure to give an instruction. 
It carries forward the formula of present Rule 51 requir-
ing that the objection state distinctly the matter ob-
jected to and the grounds of the objection, and makes 
explicit the requirement that the objection be made on 
the record. The provisions on the time to object make 
clear that it is timely to object promptly after learning 
of an instruction or action on a request when the court 
has not provided advance information as required by 
subdivision (b)(1). The need to repeat a request by way 
of objection is continued by new subdivision (d)(1)(B) 
except where the court made a definitive ruling on the 
record. 

Preserving a claim of error and plain error. Many cases 
hold that a proper request for a jury instruction is not 
alone enough to preserve the right to appeal failure to 
give the instruction. The request must be renewed by 
objection. This doctrine is appropriate when the court 
may not have sufficiently focused on the request, or 
may believe that the request has been granted in sub-
stance although in different words. But this doctrine 
may also prove a trap for the unwary who fail to add 
an objection after the court has made it clear that the 
request has been considered and rejected on the merits. 
Subdivision (d)(1)(B) establishes authority to review 
the failure to grant a timely request, despite a failure 
to add an objection, when the court has made a defini-
tive ruling on the record rejecting the request. 

Many circuits have recognized that an error not pre-
served under Rule 51 may be reviewed in exceptional 
circumstances. The language adopted to capture these 
decisions in subdivision (d)(2) is borrowed from Crimi-
nal Rule 52. Although the language is the same, the 
context of civil litigation often differs from the context 
of criminal prosecution; actual application of the plain- 
error standard takes account of the differences. The 
Supreme Court has summarized application of Criminal 
Rule 52 as involving four elements: (1) there must be an 
error; (2) the error must be plain; (3) the error must af-
fect substantial rights; and (4) the error must seriously 
affect the fairness, integrity, or public reputation of ju-
dicial proceedings. Johnson v. U.S., 520 U.S. 461, 466–467, 
469–470 (1997). (The Johnson case quoted the fourth ele-
ment from its decision in a civil action, U.S. v. Atkin-
son, 297 U.S. 157, 160 (1936): ‘‘In exceptional circum-

stances, especially in criminal cases, appellate courts, 
in the public interest, may, of their own motion, notice 
errors to which no exception has been taken, if the er-
rors are obvious, or if they otherwise substantially af-
fect the fairness, integrity, or public reputation of judi-
cial proceedings.’’) 

The court’s duty to give correct jury instructions in 
a civil action is shaped by at least four factors. 

The factor most directly implied by a ‘‘plain’’ error 
rule is the obviousness of the mistake. The importance 
of the error is a second major factor. The costs of cor-
recting an error reflect a third factor that is affected 
by a variety of circumstances. In a case that seems 
close to the fundamental error line, account also may 
be taken of the impact a verdict may have on non-
parties. 

Changes Made After Publication and Comment. The 
changes made after publication and comment are indi-
cated by double-underlining and overstriking on the 
texts that were published in August 2001. 

Rule 51(d) was revised to conform the plain-error pro-
vision to the approach taken in Criminal Rule 52(b). 
The Note was revised as described in the Recommenda-
tion. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 51 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

Rule 52. Findings and Conclusions by the Court; 
Judgment on Partial Findings 

(a) FINDINGS AND CONCLUSIONS. 
(1) In General. In an action tried on the facts 

without a jury or with an advisory jury, the 
court must find the facts specially and state 
its conclusions of law separately. The findings 
and conclusions may be stated on the record 
after the close of the evidence or may appear 
in an opinion or a memorandum of decision 
filed by the court. Judgment must be entered 
under Rule 58. 

(2) For an Interlocutory Injunction. In grant-
ing or refusing an interlocutory injunction, 
the court must similarly state the findings 
and conclusions that support its action. 

(3) For a Motion. The court is not required to 
state findings or conclusions when ruling on a 
motion under Rule 12 or 56 or, unless these 
rules provide otherwise, on any other motion. 

(4) Effect of a Master’s Findings. A master’s 
findings, to the extent adopted by the court, 
must be considered the court’s findings. 

(5) Questioning the Evidentiary Support. A 
party may later question the sufficiency of the 
evidence supporting the findings, whether or 
not the party requested findings, objected to 
them, moved to amend them, or moved for 
partial findings. 

(6) Setting Aside the Findings. Findings of 
fact, whether based on oral or other evidence, 
must not be set aside unless clearly erroneous, 
and the reviewing court must give due regard 
to the trial court’s opportunity to judge the 
witnesses’ credibility. 

(b) AMENDED OR ADDITIONAL FINDINGS. On a 
party’s motion filed no later than 28 days after 
the entry of judgment, the court may amend its 
findings—or make additional findings—and may 
amend the judgment accordingly. The motion 
may accompany a motion for a new trial under 
Rule 59. 
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