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disputed under subdivision (e)(2)—show that the mov-
ant is entitled to it. Considering some facts undisputed
does not of itself allow summary judgment. If there is
a proper response or reply as to some facts, the court
cannot grant summary judgment without determining
whether those facts can be genuinely disputed. Once
the court has determined the set of facts—both those it
has chosen to consider undisputed for want of a proper
response or reply and any that cannot be genuinely dis-
puted despite a procedurally proper response or reply—
it must determine the legal consequences of these facts
and permissible inferences from them.

Subdivision (e)(4) recognizes that still other orders
may be appropriate. The choice among possible orders
should be designed to encourage proper presentation of
the record. Many courts take extra care with pro se
litigants, advising them of the need to respond and the
risk of losing by summary judgment if an adequate re-
sponse is not filed. And the court may seek to reassure
itself by some examination of the record before grant-
ing summary judgment against a pro se litigant.

Subdivision (f). Subdivision (f) brings into Rule 56 text
a number of related procedures that have grown up in
practice. After giving notice and a reasonable time to
respond the court may grant summary judgment for
the nonmoving party; grant a motion on legal or fac-
tual grounds not raised by the parties; or consider sum-
mary judgment on its own. In many cases it may prove
useful first to invite a motion; the invited motion will
automatically trigger the regular procedure of subdivi-
sion (c).

Subdivision (g). Subdivision (g) applies when the court
does not grant all the relief requested by a motion for
summary judgment. It becomes relevant only after the
court has applied the summary-judgment standard car-
ried forward in subdivision (a) to each claim, defense,
or part of a claim or defense, identified by the motion.
Once that duty is discharged, the court may decide
whether to apply the summary-judgment standard to
dispose of a material fact that is not genuinely in dis-
pute. The court must take care that this determination
does not interfere with a party’s ability to accept a fact
for purposes of the motion only. A nonmovant, for ex-
ample, may feel confident that a genuine dispute as to
one or a few facts will defeat the motion, and prefer to
avoid the cost of detailed response to all facts stated by
the movant. This position should be available without
running the risk that the fact will be taken as estab-
lished under subdivision (g) or otherwise found to have
been accepted for other purposes.

If it is readily apparent that the court cannot grant
all the relief requested by the motion, it may properly
decide that the cost of determining whether some po-
tential fact disputes may be eliminated by summary
disposition is greater than the cost of resolving those
disputes by other means, including trial. Even if the
court believes that a fact is not genuinely in dispute it
may refrain from ordering that the fact be treated as
established. The court may conclude that it is better to
leave open for trial facts and issues that may be better
illuminated by the trial of related facts that must be
tried in any event.

Subdivision (h). Subdivision (h) carries forward former
subdivision (g) with three changes. Sanctions are made
discretionary, not mandatory, reflecting the experience
that courts seldom invoke the independent Rule 56 au-
thority to impose sanctions. See Cecil & Cort, Federal
Judicial Center Memorandum on Federal Rule of Civil
Procedure 56(g) Motions for Sanctions (April 2, 2007). In
addition, the rule text is expanded to recognize the
need to provide notice and a reasonable time to re-
spond. Finally, authority to impose other appropriate
sanctions also is recognized.

Changes Made After Publication and Comment.

Subdivision (a). ‘‘[S]hould grant’” was changed to
“shall grant.”

“[TThe movant shows that” was added.

Language about identifying the claim or defense was
moved up from subdivision (c)(1) as published.

Subdivision (b). The specifications of times to respond
and to reply were deleted.
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Words referring to an order ‘‘in the case’ were de-
leted.

Subdivision (c). The detailed ‘‘point-counterpoint”
provisions published as subdivision (c)(1) and (2) were
deleted.

The requirement that the court give notice before
granting summary judgment on the basis of record ma-
terials not cited by the parties was deleted.

The provision that a party may accept or dispute a
fact for purposes of the motion only was deleted.

Subdivision (e). The language was revised to reflect
elimination of the point-counterpoint procedure from
subdivision (c). The new language reaches failure to
properly support an assertion of fact in a motion.

Subdivision (f). The provision requiring notice before
denying summary judgment on grounds not raised by a
party was deleted.

Subdivision (h). Recognition of the authority to im-
pose other appropriate sanctions was added.

Other changes. Many style changes were made to ex-
press more clearly the intended meaning of the pub-
lished proposal.

Rule 57. Declaratory Judgment

These rules govern the procedure for obtaining
a declaratory judgment under 28 U.S.C. §2201.
Rules 38 and 39 govern a demand for a jury trial.
The existence of another adequate remedy does
not preclude a declaratory judgment that is
otherwise appropriate. The court may order a
speedy hearing of a declaratory-judgment ac-
tion.

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr.
30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

The fact that a declaratory judgment may be granted
‘“‘whether or not further relief is or could be prayed’ in-
dicates that declaratory relief is alternative or cumu-
lative and not exclusive or extraordinary. A declara-
tory judgment is appropriate when it will ‘“‘terminate
the controversy’ giving rise to the proceeding. Inas-
much as it often involves only an issue of law on undis-
puted or relatively undisputed facts, it operates fre-
quently as a summary proceeding, justifying docketing
the case for early hearing as on a motion, as provided
for in California (Code Civ.Proc. (Deering, 1937) §1062a),
Michigan (3 Comp.Laws (1929) §13904), and Kentucky
(Codes (Carroll, 1932) Civ.Pract. §639a-3).

The ‘“‘controversy’ must necessarily be ‘‘of a justici-
able nature, thus excluding an advisory decree upon a
hypothetical state of facts.” Ashwander v. Tennessee
Valley Authority, 297 U.S. 288, 325, 56 S.Ct. 466, 473, 80
L.Ed. 688, 699 (1936). The existence or nonexistence of
any right, duty, power, liability, privilege, disability,
or immunity or of any fact upon which such legal rela-
tions depend, or of a status, may be declared. The peti-
tioner must have a practical interest in the declaration
sought and all parties having an interest therein or ad-
versely affected must be made parties or be cited. A
declaration may not be rendered if a special statutory
proceeding has been provided for the adjudication of
some special type of case, but general ordinary or ex-
traordinary legal remedies, whether regulated by stat-
ute or not, are not deemed special statutory proceed-
ings.

When declaratory relief will not be effective in set-
tling the controversy, the court may decline to grant
it. But the fact that another remedy would be equally
effective affords no ground for declining declaratory re-
lief. The demand for relief shall state with precision
the declaratory judgment desired, to which may be
joined a demand for coercive relief, cumulatively or in
the alternative; but when coercive relief only is sought
but is deemed ungrantable or inappropriate, the court
may sua sponte, if it serves a useful purpose, grant in-
stead a declaration of rights. Hasselbring v. Koepke, 263
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Mich. 466, 248 N.W. 869, 93 A.L.R. 1170 (1933). Written in-
struments, including ordinances and statutes, may be
construed before or after breach at the petition of a
properly interested party, process being served on the
private parties or public officials interested. In other
respects the Uniform Declaratory Judgment Act af-
fords a guide to the scope and function of the Federal
act. Compare Aetna Life Insurance Co. v. Haworth, 300
U.S. 227, 57 S.Ct. 461 (1937); Nashville, Chattanooga & St.
Louis Ry. v. Wallace, 288 U.S. 249 (1933); Gully, Tax Collec-
tor v. Interstate Natural Gas Co., 82 F.(2d) 145 (C.C.A.5th,
1936); Ohio Casualty Ins. Co. v. Plummer, 13 F.Supp. 169
(S.D.Tex., 1935); Borchard, Declaratory Judgments
(1934), passim.

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

The amendment substitutes the present statutory
reference.

COMMITTEE NOTES ON RULES—2007 AMENDMENT
The language of Rule 57 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-

nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 58. Entering Judgment

(a) SEPARATE DOCUMENT. Every judgment and
amended judgment must be set out in a separate
document, but a separate document is not re-
quired for an order disposing of a motion:

(1) for judgment under Rule 50(b);
(2) to amend or make additional findings

under Rule 52(b);

(3) for attorney’s fees under Rule 54;

(4) for a new trial, or to alter or amend the
judgment, under Rule 59; or

(5) for relief under Rule 60.

(b) ENTERING JUDGMENT.

(1) Without the Court’s Direction. Subject to
Rule 54(b) and unless the court orders other-
wise, the clerk must, without awaiting the
court’s direction, promptly prepare, sign, and
enter the judgment when:

(A) the jury returns a general verdict;

(B) the court awards only costs or a sum
certain; or

(C) the court denies all relief.

(2) Court’s Approval Required. Subject to Rule
54(b), the court must promptly approve the
form of the judgment, which the clerk must
promptly enter, when:

(A) the jury returns a special verdict or a
general verdict with answers to written
questions; or

(B) the court grants other relief not de-
scribed in this subdivision (b).

(c) TIME OF ENTRY. For purposes of these rules,
judgment is entered at the following times:

(1) if a separate document is not required,
when the judgment is entered in the civil
docket under Rule 79(a); or

(2) if a separate document is required, when
the judgment is entered in the civil docket
under Rule 79(a) and the earlier of these
events occurs:

(A) it is set out in a separate document; or
(B) 150 days have run from the entry in the
civil docket.

(d) REQUEST FOR ENTRY. A party may request
that judgment be set out in a separate document
as required by Rule 58(a).
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(e) COST OR FEE AWARDS. Ordinarily, the entry
of judgment may not be delayed, nor the time
for appeal extended, in order to tax costs or
award fees. But if a timely motion for attorney’s
fees is made under Rule 54(d)(2), the court may
act before a notice of appeal has been filed and
become effective to order that the motion have
the same effect under Federal Rule of Appellate
Procedure 4(a)(4) as a timely motion under Rule
59.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan.
21, 1963, eff. July 1, 1963; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 30, 2007,
eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

See Wis.Stat. (1935) §270.31 (judgment entered forth-
with on verdict of jury unless otherwise ordered),
§270.65 (where trial is by the court, entered by direction
of the court), §270.63 (entered by clerk on judgment on
admitted claim for money). Compare 1 Idaho Code Ann.
(1932) §7-1101, and 4 Mont.Rev.Codes Ann. (1935) §9403,
which provides that judgment in jury cases be entered
by clerk within 24 hours after verdict unless court
otherwise directs. Conn. Practice Book (1934) §200, pro-
vides that all judgments shall be entered within one
week after rendition. In some States such as Washing-
ton, 2 Rev.Stat.Ann. (Remington, 1932) §431, in jury
cases the judgment is entered two days after the return
of verdict to give time for making motion for new trial;
§435 (ibid.), provides that all judgments shall be entered
by the clerk, subject to the court’s direction.

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

The reference to Rule 54(b) is made necessary by the
amendment of that rule.

Two changes have been made in Rule 58 in order to
clarify the practice. The substitution of the more in-
clusive phrase ‘‘all relief be denied” for the words
‘‘there be no recovery’’, makes it clear that the clerk
shall enter the judgment forthwith in the situations
specified without awaiting the filing of a formal judg-
ment approved by the court. The phrase ‘‘all relief be
denied” covers cases such as the denial of a bankrupt’s
discharge and similar situations where the relief
sought is refused but there is literally no denial of a
‘“‘recovery’’.

The addition of the last sentence in the rule empha-
sizes that judgments are to be entered promptly by the
clerk without waiting for the taxing of costs. Certain
district court rules, for example, Civil Rule 22 of the
Southern District of New York—until its annulment
Oct. 1, 1945, for conflict with this rule—and the like
rule of the Eastern District of New York, are expressly
in conflict with this provision, although the federal law
is of long standing and well settled. Fowler v. Hamill
(1891) 139 U.S. 549; Craig v. The Hartford (C.C.Cal. 1856)
Fed.Case No. 3,333; Tuttle v. Claflin (C.C.A.2d, 1895) 60
Fed. 7, cert. den. (1897) 166 U.S. 721; Prescott & A. C. Ry.
Co. v. Atchison, T. & S. F. R. Co. (C.C.A.2d, 1897) 84 Fed.
213; Stallo v. Wagner (C.C.A.2d, 1917) 245 Fed. 636, 639-40;
Brown v. Parker (C.C.A.8th, 1899) 97 Fed. 446; Allis-
Chalmers v. United States (C.C.A.Tth, 1908) 162 Fed. 679.
And this applies even though state law is to the con-
trary. United States v. Nordbye (C.C.A.8th, 1935) 75 F.(2d)
744, 746, cert. den. (1935) 296 U.S. 572. Inasmuch as it has
been held that failure of the clerk thus enter judgment
is a “‘misprision” ‘‘not to be excused’’ (The Washington
(C.C.A.2d, 1926) 16 F.(2d) 206), such a district court rule
may have serious consequences for a district court
clerk. Rules of this sort also provide for delay in entry
of the judgment contrary to Rule 58. See Commissioner
of Internal Revenue v. Bedford’s Estate (1945) 325 U.S. 283.

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

Under the present rule a distinction has sometimes
been made between judgments on general jury verdicts,
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