Rule A

conclusory allegations in the complaint, (4) security
posted by the plaintiff to protect the owner of the prop-
erty under attachment, and (5) a meaningful and time-
1y hearing after attachment.

Several commentators have found the Supplemental
Rules lacking on some or all five grounds. E.g., Batiza
& Partridge, The Constitutional Challenge to Maritime
Seizures, 26 Loy. L. Rev. 203 (1980); Morse, The Conflict
Between the Supreme Court Admiralty Rules and
Sniadach-Fuentes: A Collision Course?, 3 Fla. St. U.L.
Rev. 1 (1975). The federal courts have varied in their
disposition of challenges to the Supplemental Rules.
The Fourth and Fifth Circuits have affirmed the con-
stitutionality of Rule C. Amstar Corp. v. S/S Alexandros
T., 664 F.2d 904 (4th Cir. 1981); Merchants National Bank
of Mobile v. The Dredge General G. L. Gillespie, 663 F.2d
1338 (5th Cir. 1981), cert. dismissed, 456 U.S. 966 (1982).
However, a district court in the Ninth Circuit found
Rule C unconstitutional. Alyeska Pipeline Service Co. v.
The Vessel Bay Ridge, 509 F. Supp. 1115 (D. Alaska 1981),
appeal dismissed, 703 F.2d 381 (9th Cir. 1983). Rule B(1)
has received similar inconsistent treatment. The Ninth
and Eleventh Circuits have upheld its constitutional-
ity. Polar Shipping, Ltd. v. Oriental Shipping Corp., 680
F.2d 627 (9th Cir. 1982); Schiffahartsgesellschaft Leonhardt
& Co. v. A. Bottacchi S. A. de Navegacion, 732 F.2d 1543
(11th Cir. 1984). On the other hand, a Washington dis-
trict court has found it to be constitutionally deficient.
Grand Bahama Petroleum Co. v. Canadian Transportation
Agencies, Ltd., 450 F. Supp. 447 (W.D. Wash. 1978). The
constitutionality of both rules was questioned in
Techem Chem Co. v. M/T Choyo Maru, 416 F. Supp. 960 (D.
Md. 1976). Thus, there is uncertainty as to whether the
current rules prescribe constitutionally sound proce-
dures for guidance of courts and counsel. See generally
Note, Due Process in Admiralty Arrest and Attachment, 56
Tex. L. Rev. 1091 (1978).

Due to the controversy and uncertainty that have
surrounded the Supplemental Rules, local admiralty
bars and the Maritime Law Association of the United
States have sought to strengthen the constitutionality
of maritime arrest and attachment by encouraging pro-
mulgation of local admiralty rules providing for
prompt post-seizure hearings. Some districts also
adopted rules calling for judicial scrutiny of applica-
tions for arrest or attachment. Nonetheless, the result
has been a lack of uniformity and continued concern
over the constitutionality of the existing practice. The
amendments that follow are intended to provide rules
that meet the requirements prescribed by the Supreme
Court and to develop uniformity in the admiralty prac-
tice.

Rule A. Scope of Rules

(1) These Supplemental Rules apply to:

(A) the procedure in admiralty and maritime
claims within the meaning of Rule 9(h) with
respect to the following remedies:

(i) maritime attachment and garnishment,

(ii) actions in rem,

(iii) possessory, petitory, and partition ac-
tions, and

(iv) actions for exoneration from or limita-
tion of liability;

(B) forfeiture actions in rem arising from a
federal statute; and

(C) the procedure in statutory condemnation
proceedings analogous to maritime actions in
rem, whether within the admiralty and mari-
time jurisdiction or not. Except as otherwise
provided, references in these Supplemental
Rules to actions in rem include such analo-
gous statutory condemnation proceedings.

(2) The Federal Rules of Civil Procedure also
apply to the foregoing proceedings except to the
extent that they are inconsistent with these
Supplemental Rules.
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(As added Feb. 28, 1966, eff. July 1, 1966; amended
Apr. 12, 2006, eff. Dec. 1, 2006.)

NOTES OF ADVISORY COMMITTEE ON RULES

Certain distinctively maritime remedies must be pre-
served in unified rules. The commencement of an ac-
tion by attachment or garnishment has heretofore been
practically unknown in federal jurisprudence except in
admiralty, although the amendment of Rule 4(e) effec-
tive July 1, 1963, makes available that procedure in ac-
cordance with state law. The maritime proceeding in
rem is unique, except as it has been emulated by stat-
ute, and is closely related to the substantive maritime
law relating to liens. Arrest of the vessel or other mari-
time property is an historic remedy in controversies
over title or right to possession, and in disputes among
co-owners over the vessel’s employment. The statutory
right to limit liability is limited to owners of vessels,
and has its own complexities. While the unified federal
rules are generally applicable to these distinctive pro-
ceedings, certain special rules dealing with them are
needed.

Arrest of the person and imprisonment for debt are
not included because these remedies are not peculiarly
maritime. The practice is not uniform but conforms to
state law. See 2 Benedict §286; 28 U.S.C., §2007; FRCP
64, 69. The relevant provisions of Admiralty Rules 2, 3,
and 4 are unnecessary or obsolete.

No attempt is here made to compile a complete and
self-contained code governing these distinctively mari-
time remedies. The more limited objective is to carry
forward the relevant provisions of the former Rules of
Practice for Admiralty and Maritime Cases, modern-
ized and revised to some extent but still in the context
of history and precedent. Accordingly, these Rules are
not to be construed as limiting or impairing the tradi-
tional power of a district court, exercising the admi-
ralty and maritime jurisdiction, to adapt its procedures
and its remedies in the individual case, consistently
with these rules, to secure the just, speedy, and inex-
pensive determination of every action. (See Swift & Co.,
Packers v. Compania Columbiana Del Caribe, S/A, 339 U.S.
684, (1950); Rule 1). In addition, of course, the district
courts retain the power to make local rules not incon-
sistent with these rules. See Rule 83; cf. Admiralty
Rule 44.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

Rule A is amended to reflect the adoption of Rule G
to govern procedure in civil forfeiture actions. Rule
G(1) contemplates application of other Supplemental
Rules to the extent that Rule G does not address an
issue. One example is the Rule E(4)(c) provision for ar-
resting intangible property.

Rule B. In Personam Actions: Attachment and
Garnishment

(1) WHEN AVAILABLE; COMPLAINT, AFFIDAVIT,
JUDICIAL AUTHORIZATION, AND PROCESS. In an in
personam action:

(a) If a defendant is not found within the dis-
trict when a verified complaint praying for at-
tachment and the affidavit required by Rule
B(1)(b) are filed, a verified complaint may con-
tain a prayer for process to attach the defend-
ant’s tangible or intangible personal prop-
erty—up to the amount sued for—in the hands
of garnishees named in the process.

(b) The plaintiff or the plaintiff’s attorney
must sign and file with the complaint an affi-
davit stating that, to the affiant’s knowledge,
or on information and belief, the defendant
cannot be found within the district. The court
must review the complaint and affidavit and,
if the conditions of this Rule B appear to exist,
enter an order so stating and authorizing proc-
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