Rule D

bring these Rules into step with the new statutes. No
change is made as to admiralty and maritime proceed-
ings that do not involve a forfeiture governed by one of
the new statutes.

Subdivision (2) has been separated into lettered para-
graphs to facilitate understanding.

Subdivision (3). Subdivision (3) has been rearranged
and divided into lettered paragraphs to facilitate un-
derstanding.

Paragraph (b)(i) is amended to make it clear that any
supplemental process addressed to a vessel or tangible
property on board a vessel, as well as the original war-
rant, is to be served by the marshal.

Subdivision (4). Subdivision (4) has required that pub-
lic notice state the time for filing an answer, but has
not required that the notice set out the earlier time for
filing a statement of interest or claim. The amendment
requires that both times be stated.

A new provision is added, allowing termination of
publication if the property is released more than 10
days after execution but before publication is com-
pleted. Termination will save money, and also will re-
duce the risk of confusion as to the status of the prop-
erty.

Subdivision (6). Subdivision (6) has applied a single set
of undifferentiated provisions to civil forfeiture pro-
ceedings and to in rem admiralty proceedings. Because
some differences in procedure are desirable, these pro-
ceedings are separated by adopting a new paragraph (a)
for civil forfeiture proceedings and recasting the
present rule as paragraph (b) for in rem admiralty pro-
ceedings. The provision for interrogatories and answers
is carried forward as paragraph (c). Although this es-
tablished procedure for serving interrogatories with the
complaint departs from the general provisions of Civil
Rule 26(d), the special needs of expedition that often
arise in admiralty justify continuing the practice.

Both paragraphs (a) and (b) require a statement of in-
terest or right rather than the ‘‘claim’ formerly re-
quired. The new wording permits parallel drafting, and
facilitates cross-references in other rules. The sub-
stantive nature of the statement remains the same as
the former claim. The requirements of (a) and (b) are,
however, different in some respects.

In a forfeiture proceeding governed by paragraph (a),
a statement must be filed by a person who asserts an
interest in or a right against the property involved.
This category includes every right against the prop-
erty, such as a lien, whether or not it establishes own-
ership or a right to possession. In determining who has
an interest in or a right against property, courts may
continue to rely on precedents that have developed the
meaning of ‘‘claims” or ‘‘claimants’ for the purpose of
civil forfeiture proceedings.

In an admiralty and maritime proceeding governed
by paragraph (b), a statement is filed only by a person
claiming a right of possession or ownership. Other
claims against the property are advanced by interven-
tion under Civil Rule 24, as it may be supplemented by
local admiralty rules. The reference to ownership in-
cludes every interest that qualifies as ownership under
domestic or foreign law. If an ownership interest is as-
serted, it makes no difference whether its character is
legal, equitable, or something else.

Paragraph (a) provides more time than paragraph (b)
for filing a statement. Admiralty and maritime in rem
proceedings often present special needs for prompt ac-
tion that do not commonly arise in forfeiture proceed-
ings.

Paragraphs (a) and (b) do not limit the right to make
a restricted appearance under Rule E(8).

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Rule C(3) is amended to reflect the provisions of 18
U.S.C. §985, enacted by the Civil Asset Forfeiture Re-
form Act of 2000, 114 Stat. 202, 214-215. Section 985 pro-
vides, subject to enumerated exceptions, that real prop-
erty that is the subject of a civil forfeiture action is
not to be seized until an order of forfeiture is entered.
A civil forfeiture action is initiated by filing a com-
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plaint, posting notice, and serving notice on the prop-
erty owner. The summons and arrest procedure is no
longer appropriate.

Rule C(6)(a)(i)(A) is amended to adopt the provision
enacted by 18 U.S.C. §983(a)(4)(A), shortly before Rule
C(6)(a)(i)(A) took effect, that sets the time for filing a
verified statement as 30 days rather than 20 days, and
that sets the first alternative event for measuring the
30 days as the date of service of the Government’s com-
plaint.

Rule C(6)(a)(iii) is amended to give notice of the pro-
vision enacted by 18 U.S.C. §983(a)(4)(B) that requires
that the answer in a forfeiture proceeding be filed with-
in 20 days. Without this notice, unwary litigants might
rely on the provision of Rule 5(d) that allows a reason-
able time for filing after service.

Rule C(6)(b)(iv) is amended to change the require-
ment that an answer be filed within 20 days to a re-
quirement that it be served within 20 days. Service is
the ordinary requirement, as in Rule 12(a). Rule 5(d) re-
quires filing within a reasonable time after service.

Changes Made After Publication and Comments. No
changes have been made since publication.

COMMITTEE NOTES ON RULES—2005 AMENDMENT

Rule C(6)(b)(1)(A) is amended to delete the reference
to a time 10 days after completed publication under
Rule C(4). This change corrects an oversight in the
amendments made in 2000. Rule C(4) requires publica-
tion of notice only if the property that is the subject
of the action is not released within 10 days after execu-
tion of process. Execution of process will always be ear-
lier than publication.

Changes Made After Publication and Comment. No
changes have been made since publication.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

Rule C is amended to reflect the adoption of Rule G
to govern procedure in civil forfeiture actions.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

Supplemental Rule C(6)(a)(i) is amended to correct an
inadvertent omission in the 2006 amendment to Rule C.
The amendment is technical and stylistic in nature. No
substantive change is intended.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The times set in the former rule at 10 or 20 days have
been revised to 14 or 21 days. See the Note to Rule 6.

Rule D. Possessory, Petitory, and Partition Ac-
tions

In all actions for possession, partition, and to
try title maintainable according to the course of
the admiralty practice with respect to a vessel,
in all actions so maintainable with respect to
the possession of cargo or other maritime prop-
erty, and in all actions by one or more part own-
ers against the others to obtain security for the
return of the vessel from any voyage undertaken
without their consent, or by one or more part
owners against the others to obtain possession
of the vessel for any voyage on giving security
for its safe return, the process shall be by a war-
rant of arrest of the vessel, cargo, or other prop-
erty, and by notice in the manner provided by
Rule B(2) to the adverse party or parties.

(As added Feb. 28, 1966, eff. July 1, 1966.)

NOTES OF ADVISORY COMMITTEE ON RULES

This carries forward the substance of Admiralty Rule
19.

Rule 19 provided the remedy of arrest in controver-
sies involving title and possession in general. See The
Tilton, 23 Fed. Cas. 1277 (No. 14, 054) (C.C.D. Mass. 1830).



Page 339

In addition it provided that remedy in controversies be-
tween co-owners respecting the employment of a ves-
sel. It did not deal comprehensively with controversies
between co-owners, omitting the remedy of partition.
Presumably the omission is traceable to the fact that,
when the rules were originally promulgated, concepts
of substantive law (sometimes stated as concepts of ju-
risdiction) denied the remedy of partition except where
the parties in disagreement were the owners of equal
shares. See The Steamboat Orleans, 36 U.S. (11 Pet.) 175
(1837). The Supreme Court has now removed any doubt
as to the jurisdiction of the district courts to partition
a vessel, and has held in addition that no fixed prin-
ciple of federal admiralty law limits the remedy to the
case of equal shares. Madruga v. Superior Court, 346 U.S.
5566 (1954). It is therefore appropriate to include a ref-
erence to partition in the rule.

Rule E. Actions in Rem and Quasi in Rem: Gen-
eral Provisions

(1) APPLICABILITY. Except as otherwise pro-
vided, this rule applies to actions in personam
with process of maritime attachment and gar-
nishment, actions in rem, and petitory, posses-
sory, and partition actions, supplementing
Rules B, C, and D.

(2) COMPLAINT; SECURITY.

(a) Complaint. In actions to which this rule is
applicable the complaint shall state the cir-
cumstances from which the claim arises with
such particularity that the defendant or
claimant will be able, without moving for a
more definite statement, to commence an in-
vestigation of the facts and to frame a respon-
sive pleading.

(b) Security for Costs. Subject to the provi-
sions of Rule 54(d) and of relevant statutes,
the court may, on the filing of the complaint
or on the appearance of any defendant, claim-
ant, or any other party, or at any later time,
require the plaintiff, defendant, claimant, or
other party to give security, or additional se-
curity, in such sum as the court shall direct to
pay all costs and expenses that shall be award-
ed against the party by any interlocutory
order or by the final judgment, or on appeal by
any appellate court.

(3) PROCESS.

(a) In admiralty and maritime proceedings
process in rem or of maritime attachment and
garnishment may be served only within the
district.

(b) Issuance and Delivery. Issuance and deliv-
ery of process in rem, or of maritime attach-
ment and garnishment, shall be held in abey-
ance if the plaintiff so requests.

(4) EXECUTION OF PROCESS; MARSHAL’S RETURN;
CUSTODY OF PROPERTY; PROCEDURES FOR RE-
LEASE.

(a) In General. Upon issuance and delivery of
the process, or, in the case of summons with
process of attachment and garnishment, when
it appears that the defendant cannot be found
within the district, the marshal or other per-
son or organization having a warrant shall
forthwith execute the process in accordance
with this subdivision (4), making due and
prompt return.

(b) Tangible Property. If tangible property is
to be attached or arrested, the marshal or
other person or organization having the war-
rant shall take it into the marshal’s posses-
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sion for safe custody. If the character or situa-
tion of the property is such that the taking of
actual possession is impracticable, the mar-
shal or other person executing the process
shall affix a copy thereof to the property in a
conspicuous place and leave a copy of the com-
plaint and process with the person having pos-
session or the person’s agent. In furtherance of
the marshal’s custody of any vessel the mar-
shal is authorized to make a written request
to the collector of customs not to grant clear-
ance to such vessel until notified by the mar-
shal or deputy marshal or by the clerk that
the vessel has been released in accordance
with these rules.

(c) Intangible Property. If intangible property
is to be attached or arrested the marshal or
other person or organization having the war-
rant shall execute the process by leaving with
the garnishee or other obligor a copy of the
complaint and process requiring the garnishee
or other obligor to answer as provided in Rules
B(3)(a) and C(6); or the marshal may accept for
payment into the registry of the court the
amount owed to the extent of the amount
claimed by the plaintiff with interest and
costs, in which event the garnishee or other
obligor shall not be required to answer unless
alias process shall be served.

(d) Directions With Respect to Property in Cus-
tody. The marshal or other person or organiza-
tion having the warrant may at any time
apply to the court for directions with respect
to property that has been attached or ar-
rested, and shall give notice of such applica-
tion to any or all of the parties as the court
may direct.

(e) Expenses of Seizing and Keeping Property;
Deposit. These rules do not alter the provisions
of Title 28, U.S.C., §1921, as amended, relative
to the expenses of seizing and Kkeeping prop-
erty attached or arrested and to the require-
ment of deposits to cover such expenses.

(f) Procedure for Release From Arrest or At-
tachment. Whenever property is arrested or at-
tached, any person claiming an interest in it
shall be entitled to a prompt hearing at which
the plaintiff shall be required to show why the
arrest or attachment should not be vacated or
other relief granted consistent with these
rules. This subdivision shall have no applica-
tion to suits for seamen’s wages when process
is issued upon a certification of sufficient
cause filed pursuant to Title 46, U.S.C. §§603
and 6041 or to actions by the United States for
forfeitures for violation of any statute of the
United States.

(5) RELEASE OF PROPERTY.

(a) Special Bond. Whenever process of mari-
time attachment and garnishment or process
in rem is issued the execution of such process
shall be stayed, or the property released, on
the giving of security, to be approved by the
court or clerk, or by stipulation of the parties,
conditioned to answer the judgment of the
court or of any appellate court. The parties
may stipulate the amount and nature of such
security. In the event of the inability or re-

1See References in Text note below.
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