Rule G

Derived from Admiralty Rule 52.
Subdivision (7).

Derived from Admiralty Rules 52 and 36 [46] U.S.C.,
§185.

Subdivision (8).

Derived from Admiralty Rule 52.
Subdivision (9).

Derived from Admiralty Rule 54. The provision for
transfer is revised to conform closely to the language
of 28 U.S.C. §§1404(a) and 1406(a), though it retains the
existing rule’s provision for transfer to any district for
convenience. The revision also makes clear what has

been doubted: that the court may transfer if venue is
wrongly laid.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive
change is intended.

Rule G. Forfeiture Actions in Rem

(1) ScoPE. This rule governs a forfeiture action
in rem arising from a federal statute. To the ex-
tent that this rule does not address an issue,
Supplemental Rules C and E and the Federal
Rules of Civil Procedure also apply.

(2) COMPLAINT. The complaint must:

(a) be verified;

(b) state the grounds for subject-matter ju-
risdiction, in rem jurisdiction over the defend-
ant property, and venue;

(c) describe the property with reasonable
particularity;

(d) if the property is tangible, state its loca-
tion when any seizure occurred and—if dif-
ferent—its location when the action is filed;

(e) identify the statute under which the for-
feiture action is brought; and

(f) state sufficiently detailed facts to sup-
port a reasonable belief that the government
will be able to meet its burden of proof at
trial.

(3) JUDICIAL AUTHORIZATION AND PROCESS.

(a) Real Property. If the defendant is real
property, the government must proceed under
18 U.S.C. §985.

(b) Other Property; Arrest Warrant. If the de-
fendant is not real property:

(i) the clerk must issue a warrant to arrest
the property if it is in the government’s pos-
session, custody, or control;

(ii) the court—on finding probable cause—
must issue a warrant to arrest the property
if it is not in the government’s possession,
custody, or control and is not subject to a
judicial restraining order; and

(iii) a warrant is not necessary if the prop-
erty is subject to a judicial restraining
order.

(c) Execution of Process.

(i) The warrant and any supplemental
process must be delivered to a person or or-
ganization authorized to execute it, who
may be: (A) a marshal or any other United
States officer or employee; (B) someone
under contract with the United States; or
(C) someone specially appointed by the court
for that purpose.

(ii) The authorized person or organization
must execute the warrant and any supple-
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mental process on property in the United
States as soon as practicable unless:
(A) the property is in the government’s
possession, custody, or control; or
(B) the court orders a different time
when the complaint is under seal, the ac-
tion is stayed before the warrant and sup-
plemental process are executed, or the
court finds other good cause.

(iii) The warrant and any supplemental
process may be executed within the district
or, when authorized by statute, outside the
district.

(iv) If executing a warrant on property
outside the United States is required, the
warrant may be transmitted to an appro-
priate authority for serving process where
the property is located.

(4) NOTICE.
(a) Notice by Publication.

(i) When Publication Is Required. A judg-
ment of forfeiture may be entered only if the
government has published notice of the ac-
tion within a reasonable time after filing the
complaint or at a time the court orders. But
notice need not be published if:

(A) the defendant property is worth less
than $1,000 and direct notice is sent under
Rule G4)(b) to every person the govern-
ment can reasonably identify as a poten-
tial claimant; or

(B) the court finds that the cost of publi-
cation exceeds the property’s value and
that other means of notice would satisfy
due process.

(ii) Content of the Notice. Unless the court
orders otherwise, the notice must:

(A) describe the property with reason-
able particularity;

(B) state the times under Rule G(5) to
file a claim and to answer; and

(C) name the government attorney to be
served with the claim and answer.

(iii) Frequency of Publication. Published no-
tice must appear:

(A) once a week for three consecutive
weeks; or

(B) only once if, before the action was
filed, notice of nonjudicial forfeiture of the
same property was published on an official
internet government forfeiture site for at
least 30 consecutive days, or in a news-
paper of general circulation for three con-
secutive weeks in a district where publica-
tion is authorized under Rule G(4)(a)(iv).

(iv) Means of Publication. The government
should select from the following options a
means of publication reasonably calculated
to notify potential claimants of the action:

(A) if the property is in the TUnited
States, publication in a newspaper gener-
ally circulated in the district where the
action is filed, where the property was
seized, or where property that was not
seized is located;

(B) if the property is outside the United
States, publication in a newspaper gener-
ally circulated in a district where the ac-
tion is filed, in a newspaper generally cir-
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culated in the country where the property
is located, or in legal notices published
and generally circulated in the country
where the property is located; or

(C) instead of (A) or (B), posting a notice
on an official internet government forfeit-
ure site for at least 30 consecutive days.

(b) Notice to Known Potential Claimants.

(i) Direct Notice Required. The government
must send notice of the action and a copy of
the complaint to any person who reasonably
appears to be a potential claimant on the
facts known to the government before the
end of the time for filing a claim under Rule
G(5)(a)(i1)(B).

(ii) Content of the Notice. The notice must
state:

(A) the date when the notice is sent;

(B) a deadline for filing a claim, at least
35 days after the notice is sent;

(C) that an answer or a motion under
Rule 12 must be filed no later than 21 days
after filing the claim; and

(D) the name of the government attorney
to be served with the claim and answer.

(iii) Sending Notice.

(A) The notice must be sent by means
reasonably calculated to reach the poten-
tial claimant.

(B) Notice may be sent to the potential
claimant or to the attorney representing
the potential claimant with respect to the
seizure of the property or in a related in-
vestigation, administrative forfeiture pro-
ceeding, or criminal case.

(C) Notice sent to a potential claimant
who is incarcerated must be sent to the
place of incarceration.

(D) Notice to a person arrested in con-
nection with an offense giving rise to the
forfeiture who is not incarcerated when
notice is sent may be sent to the address
that person last gave to the agency that
arrested or released the person.

(E) Notice to a person from whom the
property was seized who is not incarcer-
ated when notice is sent may be sent to
the last address that person gave to the
agency that seized the property.

(iv) When Notice Is Sent. Notice by the fol-
lowing means is sent on the date when it is
placed in the mail, delivered to a commer-
cial carrier, or sent by electronic mail.

(v) Actual Notice. A potential claimant who
had actual notice of a forfeiture action may
not oppose or seek relief from forfeiture be-
cause of the government’s failure to send the
required notice.

(5) RESPONSIVE PLEADINGS.
(a) Filing a Claim.

(i) A person who asserts an interest in the
defendant property may contest the forfeit-
ure by filing a claim in the court where the
action is pending. The claim must:

(A) identify the specific
claimed,;

(B) identify the claimant and state the
claimant’s interest in the property;

(C) be signed by the claimant under pen-
alty of perjury; and

property
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(D) be served on the government attor-
ney designated under Rule G(4)(a)(ii)(C) or
(b)(ii)(D).

(ii) Unless the court for good cause sets a
different time, the claim must be filed:

(A) by the time stated in a direct notice
sent under Rule G(4)(b);

(B) if notice was published but direct no-
tice was not sent to the claimant or the
claimant’s attorney, no later than 30 days
after final publication of newspaper notice
or legal notice under Rule G(4)(a) or no
later than 60 days after the first day of
publication on an official internet govern-
ment forfeiture site; or

(C) if notice was not published and direct
notice was not sent to the claimant or the
claimant’s attorney:

(1) if the property was in the govern-
ment’s possession, custody, or control
when the complaint was filed, no later
than 60 days after the filing, not count-
ing any time when the complaint was
under seal or when the action was stayed
before execution of a warrant issued
under Rule G(3)(b); or

(2) if the property was not in the gov-
ernment’s possession, custody, or control
when the complaint was filed, no later
than 60 days after the government com-
plied with 18 U.S.C. §985(c) as to real
property, or 60 days after process was ex-
ecuted on the property under Rule G(3).

(iii) A claim filed by a person asserting an
interest as a bailee must identify the bailor,
and if filed on the bailor’s behalf must state
the authority to do so.

(b) Answer. A claimant must serve and file
an answer to the complaint or a motion under
Rule 12 within 21 days after filing the claim. A
claimant waives an objection to in rem juris-
diction or to venue if the objection is not
made by motion or stated in the answer.

(6) SPECIAL INTERROGATORIES.

(a) Time and Scope. The government may
serve special interrogatories limited to the
claimant’s identity and relationship to the de-
fendant property without the court’s leave at
any time after the claim is filed and before
discovery is closed. But if the claimant serves
a motion to dismiss the action, the govern-
ment must serve the interrogatories within 21
days after the motion is served.

(b) Answers or Objections. Answers or objec-
tions to these interrogatories must be served
within 21 days after the interrogatories are
served.

(c) Government’s Response Deferred. The gov-
ernment need not respond to a claimant’s mo-
tion to dismiss the action under Rule G(8)(b)
until 21 days after the claimant has answered
these interrogatories.

(7) PRESERVING, PREVENTING CRIMINAL USE,

AND DISPOSING OF PROPERTY; SALES.

(a) Preserving and Preventing Criminal Use of
Property. When the government does not have
actual possession of the defendant property
the court, on motion or on its own, may enter
any order necessary to preserve the property,
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to prevent its removal or encumbrance, or to
prevent its use in a criminal offense.
(b) Interlocutory Sale or Delivery.

(i) Order to Sell. On motion by a party or a
person having custody of the property, the
court may order all or part of the property
sold if:

(A) the property is perishable or at risk
of deterioration, decay, or injury by being
detained in custody pending the action;

(B) the expense of keeping the property
is excessive or is disproportionate to its
fair market value;

(C) the property is subject to a mortgage
or to taxes on which the owner is in de-
fault; or

(D) the court finds other good cause.

(ii) Who Makes the Sale. A sale must be
made by a United States agency that has au-
thority to sell the property, by the agency’s
contractor, or by any person the court des-
ignates.

(iii) Sale Procedures. The sale is governed
by 28 U.S.C. §§2001, 2002, and 2004, unless all
parties, with the court’s approval, agree to
the sale, aspects of the sale, or different pro-
cedures.

(iv) Sale Proceeds. Sale proceeds are a sub-
stitute res subject to forfeiture in place of
the property that was sold. The proceeds
must be held in an interest-bearing account
maintained by the United States pending
the conclusion of the forfeiture action.

(v) Delivery on a Claimant’s Motion. The
court may order that the property be deliv-
ered to the claimant pending the conclusion
of the action if the claimant shows circum-
stances that would permit sale under Rule
G(T)(b)(i) and gives security under these
rules.

(c) Disposing of Forfeited Property. Upon entry
of a forfeiture judgment, the property or pro-
ceeds from selling the property must be dis-
posed of as provided by law.

(8) MOTIONS.

(a) Motion To Suppress Use of the Property as
Evidence. If the defendant property was seized,
a party with standing to contest the lawful-
ness of the seizure may move to suppress use
of the property as evidence. Suppression does
not affect forfeiture of the property based on
independently derived evidence.

(b) Motion To Dismiss the Action.

(i) A claimant who establishes standing to
contest forfeiture may move to dismiss the
action under Rule 12(b).

(ii) In an action governed by 18 U.S.C.
§983(a)(3)(D) the complaint may not be dis-
missed on the ground that the government
did not have adequate evidence at the time
the complaint was filed to establish the for-
feitability of the property. The sufficiency of
the complaint is governed by Rule G(2).

(¢) Motion To Strike a Claim or Answer.
(i) At any time before trial, the govern-
ment may move to strike a claim or answer:
(A) for failing to comply with Rule G(5)
or (6), or
(B) because the claimant lacks standing.

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE

Page 346

(ii) The motion:

(A) must be decided before any motion
by the claimant to dismiss the action; and

(B) may be presented as a motion for
judgment on the pleadings or as a motion
to determine after a hearing or by sum-
mary judgment whether the claimant can
carry the burden of establishing standing
by a preponderance of the evidence.

(d) Petition To Release Property.

(i) If a United States agency or an agency’s
contractor holds property for judicial or
nonjudicial forfeiture under a statute gov-
erned by 18 U.S.C. §983(f), a person who has
filed a claim to the property may petition
for its release under §983(f).

(ii) If a petition for release is filed before
a judicial forfeiture action is filed against
the property, the petition may be filed ei-
ther in the district where the property was
seized or in the district where a warrant to
seize the property issued. If a judicial for-
feiture action against the property is later
filed in another district—or if the govern-
ment shows that the action will be filed in
another district—the petition may be trans-
ferred to that district under 28 U.S.C. §1404.

(e) Ezxcessive Fines. A claimant may seek to
mitigate a forfeiture under the Excessive
Fines Clause of the Eighth Amendment by mo-
tion for summary judgment or by motion
made after entry of a forfeiture judgment if:

(i) the claimant has pleaded the defense
under Rule 8; and

(ii) the parties have had the opportunity to
conduct civil discovery on the defense.

(9) TRIAL. Trial is to the court unless any
party demands trial by jury under Rule 38.

(As added Apr. 12, 2006, eff. Dec. 1, 2006; amended
Mar. 26, 2009, eff. Dec. 1, 2009.)

COMMITTEE NOTES ON RULES—2006

Rule G is added to bring together the central proce-
dures that govern civil forfeiture actions. Civil forfeit-
ure actions are in rem proceedings, as are many admi-
ralty proceedings. As the number of civil forfeiture ac-
tions has increased, however, reasons have appeared to
create sharper distinctions within the framework of the
Supplemental Rules. Civil forfeiture practice will bene-
fit from distinctive provisions that express and focus
developments in statutory, constitutional, and deci-
sional law. Admiralty practice will be freed from the
pressures that arise when the needs of civil forfeiture
proceedings counsel interpretations of common rules
that may not be suitable for admiralty proceedings.

Rule G generally applies to actions governed by the
Civil Asset Forfeiture Reform Act of 2000 (CAFRA) and
also to actions excluded from it. The rule refers to
some specific CAFRA provisions; if these statutes are
amended, the rule should be adapted to the new provi-
sions during the period required to amend the rule.

Rule G is not completely self-contained. Subdivision
(1) recognizes the need to rely at times on other Sup-
plemental Rules and the place of the Supplemental
Rules within the basic framework of the Civil Rules.

Supplemental Rules A, C, and E are amended to re-
flect the adoption of Rule G.

Subdivision (1)

Rule G is designed to include the distinctive proce-
dures that govern a civil forfeiture action. Some de-
tails, however, are better supplied by relying on Rules



Page 347

C and E. Subdivision (1) incorporates those rules for is-
sues not addressed by Rule G. This general incorpora-
tion is at times made explicit—subdivision (7)(b)(v), for
example, invokes the security provisions of Rule E. But
Rules C and E are not to be invoked to create conflicts
with Rule G. They are to be used only when Rule G,
fairly construed, does not address the issue.

The Civil Rules continue to provide the procedural
framework within which Rule G and the other Supple-
mental Rules operate. Both Rule G(1) and Rule A state
this basic proposition. Rule G, for example, does not
address pleadings amendments. Civil Rule 15 applies, in
light of the circumstances of a forfeiture action.

Subdivision (2)

Rule E(2)(a) requires that the complaint in an admi-
ralty action ‘‘state the circumstances from which the
claim arises with such particularity that the defendant
or claimant will be able, without moving for a more
definite statement, to commence an investigation of
the facts and to frame a responsive pleading.’” Applica-
tion of this standard to civil forfeiture actions has
evolved to the standard stated in subdivision (2)(f). The
complaint must state sufficiently detailed facts to sup-
port a reasonable belief that the government will be
able to meet its burden of proof at trial. See U.S. v.
Mondragon, 313 F.3d 862 (4th Cir. 2002). Subdivision (2)(f)
carries this forfeiture case law forward without change.

Subdivision (3)

Subdivision (3) governs in rem process in a civil for-
feiture action.

Paragraph (a). Paragraph (a) reflects the provisions of
18 U.S.C. §985.

Paragraph (b). Paragraph (b) addresses arrest war-
rants when the defendant is not real property. Subpara-
graph (i) directs the clerk to issue a warrant if the
property is in the government’s possession, custody, or
control. If the property is not in the government’s pos-
session, custody, or control and is not subject to a re-
straining order, subparagraph (ii) provides that a war-
rant issues only if the court finds probable cause to ar-
rest the property. This provision departs from former
Rule C(3)(a)(i), which authorized issuance of summons
and warrant by the clerk without a probable-cause
finding. The probable-cause finding better protects the
interests of persons interested in the property. Sub-
paragraph (iii) recognizes that a warrant is not nec-
essary if the property is subject to a judicial restrain-
ing order. The government remains free, however, to
seek a warrant if it anticipates that the restraining
order may be modified or vacated.

Paragraph (c). Subparagraph (ii) requires that the
warrant and any supplemental process be served as
soon as practicable unless the property is already in
the government’s possession, custody, or control. But
it authorizes the court to order a different time. The
authority to order a different time recognizes that the
government may have secured orders sealing the com-
plaint in a civil forfeiture action or have won a stay
after filing. The seal or stay may be ordered for rea-
sons, such as protection of an ongoing criminal inves-
tigation, that would be defeated by prompt service of
the warrant. Subparagraph (ii) does not reflect any
independent ground for ordering a seal or stay, but
merely reflects the consequences for execution when
sealing or a stay is ordered. A court also may order a
different time for service if good cause is shown for rea-
sons unrelated to a seal or stay. Subparagraph (iv) re-
flects the uncertainty surrounding service of an arrest
warrant on property not in the United States. It is not
possible to identify in the rule the appropriate author-
ity for serving process in all other countries. Trans-
mission of the warrant to an appropriate authority,
moreover, does not ensure that the warrant will be exe-
cuted. The rule requires only that the warrant be trans-
mitted to an appropriate authority.

Subdivision (4)

Paragraph (a). Paragraph (a) reflects the traditional
practice of publishing notice of an in rem action.
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Subparagraph (i) recognizes two exceptions to the
general publication requirement. Publication is not re-
quired if the defendant property is worth less than
$1,000 and direct notice is sent to all reasonably identi-
fiable potential claimants as required by subdivision
(4)(b). Publication also is not required if the cost would
exceed the property’s value and the court finds that
other means of notice would satisfy due process. Publi-
cation on a government-established internet forfeiture
site, as contemplated by subparagraph (iv), would be at
a low marginal publication cost, which would likely be
the cost to compare to the property value.

Subparagraph (iv) states the basic criterion for se-
lecting the means and method of publication. The pur-
pose is to adopt a means reasonably calculated to reach
potential claimants. The government should choose
from among these means a method that is reasonably
likely to reach potential claimants at a cost reasonable
in the circumstances.

If the property is in the United States and newspaper
notice is chosen, publication may be where the action
is filed, where the property was seized, or—if the prop-
erty was not seized—where the property is located.
Choice among these places is influenced by the prob-
able location of potential claimants.

If the property is not in the United States, account
must be taken of the sensitivities that surround publi-
cation of legal notices in other countries. A foreign
country may forbid local publication. If potential
claimants are likely to be in the United States, publi-
cation in the district where the action is filed may be
the best choice. If potential claimants are likely to be
located abroad, the better choice may be publication by
means generally circulated in the country where the
property is located.

Newspaper publication is not a particularly effective
means of notice for most potential claimants. Its tradi-
tional use is best defended by want of affordable alter-
natives. Paragraph (iv)(C) contemplates a government-
created internet forfeiture site that would provide a
single easily identified means of notice. Such a site
could allow much more direct access to notice as to
any specific property than publication provides.

Paragraph (b). Paragraph (b) is entirely new. For the
first time, Rule G expressly recognizes the due process
obligation to send notice to any person who reasonably
appears to be a potential claimant.

Subparagraph (i) states the obligation to send notice.
Many potential claimants will be known to the govern-
ment because they have filed claims during the admin-
istrative forfeiture stage. Notice must be sent, how-
ever, no matter what source of information makes it
reasonably appear that a person is a potential claim-
ant. The duty to send notice terminates when the time
for filing a claim expires.

Notice of the action does not require formal service
of summons in the manner required by Rule 4 to initi-
ate a personal action. The process that begins an in
rem forfeiture action is addressed by subdivision (3).
This process commonly gives notice to potential claim-
ants. Publication of notice is required in addition to
this process. Due process requirements have moved be-
yond these traditional means of notice, but are sat-
isfied by practical means that are reasonably cal-
culated to accomplish actual notice.

Subparagraph (ii)(B) directs that the notice state a
deadline for filing a claim that is at least 35 days after
the notice is sent. This provision applies both in ac-
tions that fall within 18 U.S.C. §983(a)(4)(A) and in
other actions. Section 983(a)(4)(A) states that a claim
should be filed no later than 30 days after service of the
complaint. The variation introduced by subparagraph
(ii)(B) reflects the procedure of §983(a)(2)(B) for non-
judicial forfeiture proceedings. The nonjudicial proce-
dure requires that a claim be filed ‘‘not later than the
deadline set forth in a personal notice letter (which
may be not earlier than 35 days after the date the let-
ter is sent) * * *.”” This procedure is as suitable in a
civil forfeiture action as in a nonjudicial forfeiture pro-
ceeding. Thirty-five days after notice is sent ordinarily
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will extend the claim time by no more than a brief pe-
riod; a claimant anxious to expedite proceedings can
file the claim before the deadline; and the government
has flexibility to set a still longer period when circum-
stances make that desirable.

Subparagraph (iii) begins by stating the basic re-
quirement that notice must be sent by means reason-
ably calculated to reach the potential claimant. No at-
tempt is made to list the various means that may be
reasonable in different circumstances. It may be rea-
sonable, for example, to rely on means that have al-
ready been established for communication with a par-
ticular potential claimant. The government’s interest
in choosing a means likely to accomplish actual notice
is bolstered by its desire to avoid post-forfeiture chal-
lenges based on arguments that a different method
would have been more likely to accomplish actual no-
tice. Flexible rule language accommodates the rapid
evolution of communications technology.

Notice may be directed to a potential claimant
through counsel, but only to counsel already represent-
ing the claimant with respect to the seizure of the
property, or in a related investigation, administrative
forfeiture proceeding, or criminal case.

Subparagraph (iii)(C) reflects the basic proposition
that notice to a potential claimant who is incarcerated
must be sent to the place of incarceration. Notice di-
rected to some other place, such as a pre-incarceration
residence, is less likely to reach the potential claim-
ant. This provision does not address due process ques-
tions that may arise if a particular prison has deficient
procedures for delivering notice to prisoners. See
Dusenbery v. U.S., 534 U.S. 161 (2002).

Items (D) and (E) of subparagraph (iii) authorize the
government to rely on an address given by a person
who is not incarcerated. The address may have been
given to the agency that arrested or released the per-
son, or to the agency that seized the property. The gov-
ernment is not obliged to undertake an independent in-
vestigation to verify the address.

Subparagraph (iv) identifies the date on which notice
is considered to be sent for some common means, with-
out addressing the circumstances for choosing among
the identified means or other means. The date of send-
ing should be determined by analogy for means not list-
ed. Facsimile transmission, for example, is sent upon
transmission. Notice by personal delivery is sent on de-
livery.

Subparagraph (v), finally, reflects the purpose to ef-
fect actual notice by providing that a potential claim-
ant who had actual notice of a forfeiture proceeding
cannot oppose or seek relief from forfeiture because the
government failed to comply with subdivision (4)(b).

Subdivision (5)

Paragraph (a). Paragraph (a) establishes that the first
step of contesting a civil forfeiture action is to file a
claim. A claim is required by 18 U.S.C. §983(a)(4)(A) for
actions covered by §983. Paragraph (a) applies this pro-
cedure as well to actions not covered by §983. ‘‘Claim”
is used to describe this first pleading because of the
statutory references to claim and claimant. It func-
tions in the same way as the statement of interest pre-
scribed for an admiralty proceeding by Rule C(6), and is
not related to the distinctive meaning of ‘“‘claim” in
admiralty practice.

If the claimant states its interest in the property to
be as bailee, the bailor must be identified. A bailee who
files a claim on behalf of a bailor must state the bail-
ee’s authority to do so.

The claim must be signed under penalty of perjury by
the person making it. An artificial body that can act
only through an agent may authorize an agent to sign
for it. Excusable inability of counsel to obtain an ap-
propriate signature may be grounds for an extension of
time to file the claim.

Paragraph (a)(ii) sets the time for filing a claim. Item
(C) applies in the relatively rare circumstance in which
notice is not published and the government did not
send direct notice to the claimant because it did not
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know of the claimant or did not have an address for the
claimant.

Paragraph (b). Under 18 U.S.C. §983(a)(4)(B), which
governs many forfeiture proceedings, a person who as-
serts an interest by filing a claim ‘‘shall file an answer
to the Government’s complaint for forfeiture not later
than 20 days after the date of the filing of the claim.”
Paragraph (b) recognizes that this statute works within
the general procedures established by Civil Rule 12.
Rule 12(a)(4) suspends the time to answer when a Rule
12 motion is served within the time allowed to answer.
Continued application of this rule to proceedings gov-
erned by §983(a)(4)(B) serves all of the purposes ad-
vanced by Rule 12(a)(4), see U.S. v. $8,221,877.16, 330 F.3d
141 (3d Cir. 2003); permits a uniform procedure for all
civil forfeiture actions; and recognizes that a motion
under Rule 12 can be made only after a claim is filed
that provides background for the motion.

Failure to present an objection to in rem jurisdiction
or to venue by timely motion or answer waives the ob-
jection. Waiver of such objections is familiar. An an-
swer may be amended to assert an objection initially
omitted. But Civil Rule 15 should be applied to an
amendment that for the first time raises an objection
to in rem jurisdiction by analogy to the personal juris-
diction objection provision in Civil Rule 12(h)(1)(B).
The amendment should be permitted only if it is per-
mitted as a matter of course under Rule 15(a).

A claimant’s motion to dismiss the action is further
governed by subdivisions (6)(c), (8)(b), and (8)(c).

Subdivision (6)

Subdivision (6) illustrates the adaptation of an admi-
ralty procedure to the different needs of civil forfeit-
ure. Rule C(6) permits interrogatories to be served with
the complaint in an in rem action without limiting the
subjects of inquiry. Civil forfeiture practice does not
require such an extensive departure from ordinary civil
practice. It remains useful, however, to permit the gov-
ernment to file limited interrogatories at any time
after a claim is filed to gather information that bears
on the claimant’s standing. Subdivisions (8)(b) and (c)
allow a claimant to move to dismiss only if the claim-
ant has standing, and recognize the government’s right
to move to dismiss a claim for lack of standing. Sub-
division (6) interrogatories are integrated with these
provisions in that the interrogatories are limited to the
claimant’s identity and relationship to the defendant
property. If the claimant asserts a relationship to the
property as bailee, the interrogatories can inquire into
the bailor’s interest in the property and the bailee’s re-
lationship to the bailor. The claimant can accelerate
the time to serve subdivision (6) interrogatories by
serving a motion to dismiss—the interrogatories must
be served within 20 days after the motion is served. In-
tegration is further accomplished by deferring the gov-
ernment’s obligation to respond to a motion to dismiss
until 20 days after the claimant moving to dismiss has
answered the interrogatories.

Special interrogatories served under Rule G(6) do not
count against the presumptive 25-interrogatory limit
established by Rule 33(a). Rule 33 procedure otherwise
applies to these interrogatories.

Subdivision (6) supersedes the discovery ‘‘morato-
rium’ of Rule 26(d) and the broader interrogatories per-
mitted for admiralty proceedings by Rule C(6).

Subdivision (7)

Paragraph (a). Paragraph (a) is adapted from Rule
E@)(b). It provides for preservation orders when the
government does not have actual possession of the de-
fendant property. It also goes beyond Rule E(9) by rec-
ognizing the need to prevent use of the defendant prop-
erty in ongoing criminal offenses.

Paragraph (b). Paragraph (b)(i)(C) recognizes the au-
thority, already exercised in some cases, to order sale
of property subject to a defaulted mortgage or to de-
faulted taxes. The authority is narrowly confined to
mortgages and tax liens; other lien interests may be
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addressed, if at all, only through the general good-
cause provision. The court must carefully weigh the
competing interests in each case.

Paragraph (b)(i)(D) establishes authority to order
sale for good cause. Good cause may be shown when the
property is subject to diminution in value. Care should
be taken before ordering sale to avoid diminished
value.

Paragraph (b)(iii) recognizes that if the court ap-
proves, the interests of all parties may be served by
their agreement to sale, aspects of the sale, or sale pro-
cedures that depart from governing statutory proce-
dures.

Paragraph (c) draws from Rule E(9)(a), (b), and (c).
Disposition of the proceeds as provided by law may re-
quire resolution of disputed issues. A mortgagee’s
claim to the property or sale proceeds, for example,
may be disputed on the ground that the mortgage is
not genuine. An undisputed lien claim, on the other
hand, may be recognized by payment after an inter-
locutory sale.

Subdivision (8)

Subdivision (8) addresses a number of issues that are
unique to civil forfeiture actions.

Paragraph (a). Standing to suppress use of seized
property as evidence is governed by principles distinct
from the principles that govern claim standing. A
claimant with standing to contest forfeiture may not
have standing to seek suppression. Rule G does not of
itself create a basis of suppression standing that does
not otherwise exist.

Paragraph (b). Paragraph (b)(i) is one element of the
system that integrates the procedures for determining
a claimant’s standing to claim and for deciding a
claimant’s motion to dismiss the action. Under para-
graph (c)(ii), a motion to dismiss the action cannot be
addressed until the court has decided any government
motion to strike the claim or answer. This procedure is
reflected in the (b)(i) reminder that a motion to dismiss
the forfeiture action may be made only by a claimant
who establishes claim standing. The government, more-
over, need not respond to a claimant’s motion to dis-
miss until 20 days after the claimant has answered any
subdivision (6) interrogatories.

Paragraph (b)(ii) mirrors 18 U.S.C. §983(a)(3)(D). It ap-
plies only to an action independently governed by
§983(a)(3)(D), implying nothing as to actions outside
§983(a)(3)(D). The adequacy of the complaint is meas-
ured against the pleading requirements of subdivision
(2), not against the quality of the evidence available to
the government when the complaint was filed.

Paragraph (c). As noted with paragraph (b), paragraph
(c) governs the procedure for determining whether a
claimant has standing. It does not address the prin-
ciples that govern claim standing.

Paragraph (c)(i)(A) provides that the government
may move to strike a claim or answer for failure to
comply with the pleading requirements of subdivision
(5) or to answer subdivision (6) interrogatories. As with
other pleadings, the court should strike a claim or an-
swer only if satisfied that an opportunity should not be
afforded to cure the defects under Rule 15. Not every
failure to respond to subdivision (6) interrogatories
warrants an order striking the claim. But the special
role that subdivision (6) plays in the scheme for deter-
mining claim standing may justify a somewhat more
demanding approach than the general approach to dis-
covery sanctions under Rule 37.

Paragraph (c)(ii) directs that a motion to strike a
claim or answer be decided before any motion by the
claimant to dismiss the action. A claimant who lacks
standing is not entitled to challenge the forfeiture on
the merits.

Paragraph (c)(ii) further identifies three procedures
for addressing claim standing. If a claim fails on its
face to show facts that support claim standing, the
claim can be dismissed by judgment on the pleadings.
If the claim shows facts that would support claim
standing, those facts can be tested by a motion for
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summary judgment. If material facts are disputed, pre-
cluding a grant of summary judgment, the court may
hold an evidentiary hearing. The evidentiary hearing is
held by the court without a jury. The claimant has the
burden to establish claim standing at a hearing; proce-
dure on a government summary judgment motion re-
flects this allocation of the burden.

Paragraph (d). The hardship release provisions of 18
U.S.C. §983(f) do not apply to a civil forfeiture action
exempted from §983 by §983(i).

Paragraph (d)(ii) reflects the venue provisions of 18
U.S.C. §983(f)(3)(A) as a guide to practitioners. In addi-
tion, it makes clear the status of a civil forfeiture ac-
tion as a ‘‘civil action’ eligible for transfer under 28
U.S.C. §1404. A transfer decision must be made on the
circumstances of the particular proceeding. The dis-
trict where the forfeiture action is filed has the advan-
tage of bringing all related proceedings together, avoid-
ing the waste that flows from consideration of different
parts of the same forfeiture proceeding in the court
where the warrant issued or the court where the prop-
erty was seized. Transfer to that court would serve con-
solidation, the purpose that underlies nationwide en-
forcement of a seizure warrant. But there may be off-
setting advantages in retaining the petition where it
was filed. The claimant may not be able to litigate, ef-
fectively or at all, in a distant court. Issues relevant to
the petition may be better litigated where the property
was seized or where the warrant issued. One element,
for example, is whether the claimant has sufficient ties
to the community to provide assurance that the prop-
erty will be available at the time of trial. Another is
whether continued government possession would pre-
vent the claimant from working. Determining whether
seizure of the claimant’s automobile prevents work
may turn on assessing the realities of local public tran-
sit facilities.

Paragraph (e). The Excessive Fines Clause of the
Eighth Amendment forbids an excessive forfeiture. U.S.
v. Bajakajian, 524 U.S. 321 (1998). 18 U.S.C. §983(g) pro-
vides a ‘“‘petition’ ‘“‘to determine whether the forfeiture
was constitutionally excessive’ based on finding ‘‘that
the forfeiture is grossly disproportional to the offense.”’
Paragraph (e) describes the procedure for §983(g) miti-
gation petitions and adopts the same procedure for for-
feiture actions that fall outside §983(g). The procedure
is by motion, either for summary judgment or for miti-
gation after a forfeiture judgment is entered. The
claimant must give notice of this defense by pleading,
but failure to raise the defense in the initial answer
may be cured by amendment under Rule 15. The issues
that bear on mitigation often are separate from the is-
sues that determine forfeiture. For that reason it may
be convenient to resolve the issue by summary judg-
ment before trial on the forfeiture issues. Often, how-
ever, it will be more convenient to determine first
whether the property is to be forfeited. Whichever time
is chosen to address mitigation, the parties must have
had the opportunity to conduct civil discovery on the
defense. The extent and timing of discovery are gov-
erned by the ordinary rules.

Subdivision (9)

Subdivision (9) serves as a reminder of the need to de-
mand jury trial under Rule 38. It does not expand the
right to jury trial. See U.S. v. One Parcel of Property Lo-
cated at 32 Medley Lane, 2006 WL 465241 (D.Conn. 2005),
ruling that the court, not the jury, determines whether
a forfeiture is constitutionally excessive.

Changes Made After Publication and Comment. Rule
G(6)(a) was amended to delete the provision that spe-
cial interrogatories addressed to a claimant’s standing
are ‘“‘under Rule 33.”” The government was concerned
that some forfeitures raise factually complex standing
issues that require many interrogatories, severely de-
pleting the presumptive 25-interrogatory limit in Rule
33. The Committee Note is amended to state that the
interrogatories do not count against the limit, but that
Rule 33 governs the procedure.
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Rule G(7)(a) was amended to recognize the court’s au-
thority to enter an order necessary to prevent use of
the defendant property in a criminal offense.

Rule G(8)(c) was revised to clarify the use of three
procedures to challenge a claimant’s standing—judg-
ment on the pleadings, summary judgment, or an evi-
dentiary hearing.

Several other rule text changes were made to add
clarity on small points or to conform to Style conven-
tions.
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Changes were made in the Committee Note to explain
some of the rule text revisions, to add clarity on a few
points, and to delete statements about complex mat-
ters that seemed better left to case-law development.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The times set in the former rule at 20 days have been
revised to 21 days. See the Note to Rule 6.



FEDERAL RULES OF EVIDENCE

(As amended to January 2, 2014)

EFFECTIVE DATE AND APPLICATION OF RULES

Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1926, provided:
“That the following rules shall take effect on the one
hundred and eightieth day [July 1, 1975] beginning after
the date of the enactment of this Act [Jan. 2, 1975].
These rules apply to actions, cases, and proceedings
brought after the rules take effect. These rules also
apply to further procedure in actions, cases, and pro-
ceedings then pending, except to the extent that appli-
cation of the rules would not be feasible, or would work
injustice, in which event former evidentiary principles
apply.”

HISTORICAL NOTE

The Federal Rules of Evidence were adopted by order
of the Supreme Court on Nov. 20, 1972, transmitted to
Congress by the Chief Justice on Feb. 5, 1973, and to
have become effective on July 1, 1973. Pub. L. 93-12,
Mar. 30, 1973, 87 Stat. 9, provided that the proposed
rules ‘‘shall have no force or effect except to the ex-
tent, and with such amendments, as they may be ex-
pressly approved by Act of Congress’”. Pub. L. 93-595,
Jan. 2, 1975, 88 Stat. 1926, enacted the Federal Rules of
Evidence proposed by the Supreme Court, with amend-
ments made by Congress, to take effect on July 1, 1975.

The Rules have been amended Oct. 16, 1975, Pub. L.
94-113, §1, 89 Stat. 576, eff. Oct. 31, 1975; Dec. 12, 1975,
Pub. L. 94-149, §1, 89 Stat. 805; Oct. 28, 1978, Pub. L.
95-540, §2, 92 Stat. 2046; Nov. 6, 1978, Pub. L. 95-598, title
II, §251, 92 Stat. 2673, eff. Oct. 1, 1979; Apr. 30, 1979, eff.
Dec. 1, 1980; Apr. 2, 1982, Pub. L. 97-164, title I, §142,
title IV, §402, 96 Stat. 45, 57, eff. Oct. 1, 1982; Oct. 12,
1984, Pub. L. 98-473, title IV, §406, 98 Stat. 2067; Mar. 2,
1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff. Nov. 1, 1988; Nov.
18, 1988, Pub. L. 100-690, title VII, §§7046, 7075, 102 Stat.
4400, 4405; Jan. 26, 1990, eff. Dec. 1, 1990; Apr. 30, 1991, eff.
Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994,
eff. Dec. 1, 1994; Sept. 13, 1994, Pub. L. 103-322, title IV,
§40141, title XXXII, §320935, 108 Stat. 1918, 2135; Apr. 11,
1997, eff. Dec. 1, 1997; Apr. 24, 1998, eff. Dec. 1, 1998; Apr.
17, 2000, eff. Dec. 1, 2000; Mar. 27, 2003, eff. Dec. 1, 2003;
Apr. 12, 2006, eff. Dec. 1, 2006; Sept. 19, 2008, Pub. L.
110-322, §1(a), 122 Stat. 35637; Apr. 28, 2010, eff. Dec. 1,
2010; Apr. 26, 2011, eff. Dec. 1, 2011; Apr. 13, 2013, eff. Dec.
1, 2013.

ARTICLE I. GENERAL PROVISIONS

Rule

101. Scope; definitions.

102. Purpose.

103. Rulings on evidence.

104. Preliminary questions.

105. Limiting evidence that is not admissible
against other parties or for other purposes.

106. Remainder of or related writings on recorded
statements.
ARTICLE II. JUDICIAL NOTICE

201. Judicial notice of adjudicative facts.

ARTICLE III. PRESUMPTIONS IN CIVIL CASES

301. Presumptions in civil cases generally.

302. Applying State law to presumptions in civil
cases.
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Rule
ARTICLE IV. RELEVANCE AND ITS LIMITS

401.
402.
403.

404.
405.
406.
407.
408.
409.
410.

411.
412.

413.
414.
415.

501.
502.

601.
602.
603.
604.
605.
606.
607.
608.

609.

610.
611.

612.
613.
614.
615.

701.
702.
703.
704.
705.

706.

801.

802.
803.

Test for relevant evidence.

General admissibility of relevant evidence.
Excluding relevant evidence for prejudice,
confusion, waste of time, or other reasons.

Character evidence; crimes or other acts.

Methods of proving character.

Habit; routine practice.

Subsequent remedial measures.

Compromise offers and negotiations.

Offers to pay medical and similar expenses.

Pleas, plea discussions, and related state-
ments.

Liability insurance.

Sex-offense cases: the victim’s sexual behav-
ior or predisposition.

Similar crimes in sexual-assault cases.

Similar crimes in child-molestation cases.

Similar acts in civil cases involving sexual
assault or child molestation.

ARTICLE V. PRIVILEGES

Privilege in general.
Attorney-client privilege and work product;
limitations on waiver.

ARTICLE VI. WITNESSES

Competency to testify in general.

Need for personal knowledge.

Oath or affirmation to testify truthfully.

Interpreter.

Judge’s competency as a witness.

Juror’s competency as a witness.

Who may impeach a witness.

A witness’s character for truthfulness or un-
truthfulness.

Impeachment by evidence of a criminal con-
viction.

Religious beliefs or opinions.

Mode and order of examining witnesses and
presenting evidence.

Writing used to refresh a witness’s memory.

Witness’s prior statement.

Court’s calling or examining a witness.

Excluding witnesses.

ARTICLE VII. OPINIONS AND EXPERT

TESTIMONY

Opinion testimony by lay witnesses.

Testimony by expert witnesses.

Bases of an expert’s opinion testimony.

Opinion on an ultimate issue.

Disclosing the facts or data underlying an ex-
pert’s opinion.

Court-appointed expert witnesses.

ARTICLE VIII. HEARSAY

Definitions that apply to this article; exclu-
sions from hearsay.

The rule against hearsay.

Exceptions to the rule against hearsay—re-
gardless of whether the declarant is avail-
able as a witness.
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