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The rule is consistent with prevailing views. Much 
evidence is excluded simply because of failure to 
achieve the status of habit. Thus, evidence of intem-
perate ‘‘habits’’ is generally excluded when offered as 
proof of drunkenness in accident cases, Annot., 46 
A.L.R.2d 103, and evidence of other assaults is inadmis-
sible to prove the instant one in a civil assault action, 
Annot., 66 A.L.R.2d 806. In Levin v. United States, 119 
U.S.App.D.C. 156, 338 F.2d 265 (1964), testimony as to the 
religious ‘‘habits’’ of the accused, offered as tending to 
prove that he was at home observing the Sabbath rath-
er than out obtaining money through larceny by trick, 
was held properly excluded; 

‘‘It seems apparent to us that an individual’s reli-
gious practices would not be the type of activities 
which would lend themselves to the characterization of 
‘invariable regularity.’ [1 Wigmore 520.] Certainly the 
very volitional basis of the activity raises serious ques-
tions as to its invariable nature, and hence its pro-
bative value.’’ Id. at 272. 
These rulings are not inconsistent with the trend to-
wards admitting evidence of business transactions be-
tween one of the parties and a third person as tending 
to prove that he made the same bargain or proposal in 
the litigated situation. Slough, Relevancy Unraveled, 6 
Kan.L.Rev. 38–41 (1957). Nor are they inconsistent with 
such cases as Whittemore v. Lockheed Aircraft Corp., 65 
Cal.App.2d 737, 151 P.2d 670 (1944), upholding the admis-
sion of evidence that plaintiff’s intestate had on four 
other occasions flown planes from defendant’s factory 
for delivery to his employer airline, offered to prove 
that he was piloting rather than a guest on a plane 
which crashed and killed all on board while en route for 
delivery. 

A considerable body of authority has required that 
evidence of the routine practice of an organization be 
corroborated as a condition precedent to its admission 
in evidence. Slough, Relevancy Unraveled, 5 Kan.L.Rev. 
404, 449 (1957). This requirement is specifically rejected 
by the rule on the ground that it relates to the suffi-
ciency of the evidence rather than admissibility. A 
similar position is taken in New Jersey Rule 49. The 
rule also rejects the requirement of the absence of eye-
witnesses, sometimes encountered with respect to ad-
mitting habit evidence to prove freedom from contribu-
tory negligence in wrongful death cases. For comment 
critical of the requirements see Frank, J., in Cereste v. 
New York, N.H. & H.R. Co., 231 F.2d 50 (2d Cir. 1956), cert. 
denied 351 U.S. 951, 76 S.Ct. 848, 100 L.Ed 1475, 10 
Vand.L.Rev. 447 (1957); McCormick § 162, p. 342. The 
omission of the requirement from the California Evi-
dence Code is said to have effected its elimination. 
Comment, Cal.Ev.Code § 1105. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 406 has been amended as part of 
the restyling of the Evidence Rules to make them more 
easily understood and to make style and terminology 
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change 
any result in any ruling on evidence admissibility. 

Rule 407. Subsequent Remedial Measures 

When measures are taken that would have 
made an earlier injury or harm less likely to 
occur, evidence of the subsequent measures is 
not admissible to prove: 

• negligence; 
• culpable conduct; 
• a defect in a product or its design; or 
• a need for a warning or instruction. 

But the court may admit this evidence for an-
other purpose, such as impeachment or—if dis-
puted—proving ownership, control, or the fea-
sibility of precautionary measures. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1932; Apr. 
11, 1997, eff. Dec. 1, 1997; Apr. 26, 2011, eff. Dec. 1, 
2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

The rule incorporates conventional doctrine which 
excludes evidence of subsequent remedial measures as 
proof of an admission of fault. The rule rests on two 
grounds. (1) The conduct is not in fact an admission, 
since the conduct is equally consistent with injury by 
mere accident or through contributory negligence. Or, 
as Baron Bramwell put it, the rule rejects the notion 
that ‘‘because the world gets wiser as it gets older, 
therefore it was foolish before.’’ Hart v. Lancashire & 
Yorkshire Ry. Co., 21 L.T.R. N.S. 261, 263 (1869). Under a 
liberal theory of relevancy this ground alone would not 
support exclusion as the inference is still a possible 
one. (2) The other, and more impressive, ground for ex-
clusion rests on a social policy of encouraging people to 
take, or at least not discouraging them from taking, 
steps in furtherance of added safety. The courts have 
applied this principle to exclude evidence of subsequent 
repairs, installation of safety devices, changes in com-
pany rules, and discharge of employees, and the lan-
guage of the present rules is broad enough to encom-
pass all of them. See Falknor, Extrinsic Policies Af-
fecting Admissibility, 10 Rutgers L.Rev. 574, 590 (1956). 

The second sentence of the rule directs attention to 
the limitations of the rule. Exclusion is called for only 
when the evidence of subsequent remedial measures is 
offered as proof of negligence or culpable conduct. In 
effect it rejects the suggested inference that fault is ad-
mitted. Other purposes are, however, allowable, includ-
ing ownership or control, existence of duty, and fea-
sibility of precautionary measures, if controverted, and 
impeachment. 2 Wigmore § 283; Annot., 64 A.L.R.2d 1296. 
Two recent federal cases are illustrative. Boeing Air-
plane Co. v. Brown, 291 F.2d 310 (9th Cir. 1961), an action 
against an airplane manufacturer for using an allegedly 
defectively designed alternator shaft which caused a 
plane crash, upheld the admission of evidence of subse-
quent design modification for the purpose of showing 
that design changes and safeguards were feasible. And 
Powers v. J. B. Michael & Co., 329 F.2d 674 (6th Cir. 1964), 
an action against a road contractor for negligent fail-
ure to put out warning signs, sustained the admission 
of evidence that defendant subsequently put out signs 
to show that the portion of the road in question was 
under defendant’s control. The requirement that the 
other purpose be controverted calls for automatic ex-
clusion unless a genuine issue be present and allows the 
opposing party to lay the groundwork for exclusion by 
making an admission. Otherwise the factors of undue 
prejudice, confusion of issues, misleading the jury, and 
waste of time remain for consideration under Rule 403. 

For comparable rules, see Uniform Rule 51; California 
Evidence Code § 1151; Kansas Code of Civil Procedure 
§ 60–451; New Jersey Evidence Rule 51. 

NOTES OF ADVISORY COMMITTEE ON RULES—1997 
AMENDMENT 

The amendment to Rule 407 makes two changes in 
the rule. First, the words ‘‘an injury or harm allegedly 
caused by’’ were added to clarify that the rule applies 
only to changes made after the occurrence that pro-
duced the damages giving rise to the action. Evidence 
of measures taken by the defendant prior to the 
‘‘event’’ causing ‘‘injury or harm’’ do not fall within 
the exclusionary scope of Rule 407 even if they occurred 
after the manufacture or design of the product. See 
Chase v. General Motors Corp., 856 F.2d 17, 21–22 (4th Cir. 
1988). 

Second, Rule 407 has been amended to provide that 
evidence of subsequent remedial measures may not be 
used to prove ‘‘a defect in a product or its design, or 
that a warning or instruction should have accompanied 
a product.’’ This amendment adopts the view of a ma-
jority of the circuits that have interpreted Rule 407 to 
apply to products liability actions. See Raymond v. 
Raymond Corp., 938 F.2d 1518, 1522 (1st Cir. 1991); In re 
Joint Eastern District and Southern District Asbestos Liti-
gation v. Armstrong World Industries, Inc., 995 F.2d 343 (2d 
Cir. 1993); Cann v. Ford Motor Co., 658 F.2d 54, 60 (2d Cir. 
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1981), cert. denied, 456 U.S. 960 (1982); Kelly v. Crown 
Equipment Co., 970 F.2d 1273, 1275 (3d Cir. 1992); Werner v. 
Upjohn, Inc., 628 F.2d 848 (4th Cir. 1980), cert. denied, 449 
U.S. 1080 (1981); Grenada Steel Industries, Inc. v. Alabama 
Oxygen Co., Inc., 695 F.2d 883 (5th Cir. 1983); Bauman v. 
Volkswagenwerk Aktiengesellschaft, 621 F.2d 230, 232 (6th 
Cir. 1980); Flaminio v. Honda Motor Company, Ltd., 733 
F.2d 463, 469 (7th Cir. 1984); Gauthier v. AMF, Inc., 788 
F.2d 634, 636–37 (9th Cir. 1986). 

Although this amendment adopts a uniform federal 
rule, it should be noted that evidence of subsequent re-
medial measures may be admissible pursuant to the 
second sentence of Rule 407. Evidence of subsequent 
measures that is not barred by Rule 407 may still be 
subject to exclusion on Rule 403 grounds when the dan-
gers of prejudice or confusion substantially outweigh 
the probative value of the evidence. 

GAP Report on Rule 407. The words ‘‘injury or harm’’ 
were substituted for the word ‘‘event’’ in line 3. The 
stylization changes in the second sentence of the rule 
were eliminated. The words ‘‘causing ‘injury or harm’ ’’ 
were added to the Committee Note. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 407 has been amended as part of 
the general restyling of the Evidence Rules to make 
them more easily understood and to make style and 
terminology consistent throughout the rules. These 
changes are intended to be stylistic only. There is no 
intent to change any result in any ruling on evidence 
admissibility. 

Rule 407 previously provided that evidence was not 
excluded if offered for a purpose not explicitly prohib-
ited by the Rule. To improve the language of the Rule, 
it now provides that the court may admit evidence if 
offered for a permissible purpose. There is no intent to 
change the process for admitting evidence covered by 
the Rule. It remains the case that if offered for an im-
permissible purpose, it must be excluded, and if offered 
for a purpose not barred by the Rule, its admissibility 
remains governed by the general principles of Rules 402, 
403, 801, etc. 

Rule 408. Compromise Offers and Negotiations 

(a) PROHIBITED USES. Evidence of the following 
is not admissible—on behalf of any party—either 
to prove or disprove the validity or amount of a 
disputed claim or to impeach by a prior incon-
sistent statement or a contradiction: 

(1) furnishing, promising, or offering—or ac-
cepting, promising to accept, or offering to ac-
cept—a valuable consideration in compromis-
ing or attempting to compromise the claim; 
and 

(2) conduct or a statement made during com-
promise negotiations about the claim—except 
when offered in a criminal case and when the 
negotiations related to a claim by a public of-
fice in the exercise of its regulatory, inves-
tigative, or enforcement authority. 

(b) EXCEPTIONS. The court may admit this evi-
dence for another purpose, such as proving a 
witness’s bias or prejudice, negating a conten-
tion of undue delay, or proving an effort to ob-
struct a criminal investigation or prosecution. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1933; Apr. 
12, 2006, eff. Dec. 1, 2006; Apr. 26, 2011, eff. Dec. 1, 
2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

As a matter of general agreement, evidence of an 
offer-to compromise a claim is not receivable in evi-
dence as an admission of, as the case may be, the valid-
ity or invalidity of the claim. As with evidence of sub-
sequent remedial measures, dealt with in Rule 407, ex-

clusion may be based on two grounds. (1) The evidence 
is irrelevant, since the offer may be motivated by a de-
sire for peace rather than from any concession of weak-
ness of position. The validity of this position will vary 
as the amount of the offer varies in relation to the size 
of the claim and may also be influenced by other cir-
cumstances. (2) a more consistently impressive ground 
is promotion of the public policy favoring the com-
promise and settlement of disputes. McCormick §§ 76, 
251. While the rule is ordinarily phrased in terms of of-
fers of compromise, it is apparent that a similar atti-
tude must be taken with respect to completed com-
promises when offered against a party thereto. This 
latter situation will not, of course, ordinarily occur ex-
cept when a party to the present litigation has com-
promised with a third person. 

The same policy underlies the provision of Rule 68 of 
the Federal Rules of Civil Procedure that evidence of 
an unaccepted offer of judgment is not admissible ex-
cept in a proceeding to determine costs. 

The practical value of the common law rule has been 
greatly diminished by its inapplicability to admissions 
of fact, even though made in the course of compromise 
negotiations, unless hypothetical, stated to be ‘‘with-
out prejudice,’’ or so connected with the offer as to be 
inseparable from it. McCormick § 251, pp. 540–541. An in-
evitable effect is to inhibit freedom of communication 
with respect to compromise, even among lawyers. An-
other effect is the generation of controversy over 
whether a given statement falls within or without the 
protected area. These considerations account for the 
expansion of the rule herewith to include evidence of 
conduct or statements made in compromise negotia-
tions, as well as the offer or completed compromise it-
self. For similar provisions see California Evidence 
Code §§ 1152, 1154. 

The policy considerations which underlie the rule do 
not come into play when the effort is to induce a credi-
tor to settle an admittedly due amount for a lessor 
sum. McCormick § 251, p. 540. Hence the rule requires 
that the claim be disputed as to either validity or 
amount. 

The final sentence of the rule serves to point out 
some limitations upon its applicability. Since the rule 
excludes only when the purpose is proving the validity 
or invalidity of the claim or its amount, an offer for an-
other purpose is not within the rule. The illustrative 
situations mentioned in the rule are supported by the 
authorities. As to proving bias or prejudice of a wit-
ness, see Annot., 161 A.L.R. 395, contra, Fenberg v. 
Rosenthal, 348 Ill. App. 510, 109 N.E.2d 402 (1952), and 
negativing a contention of lack of due diligence in pre-
senting a claim, 4 Wigmore § 1061. An effort to ‘‘buy off’’ 
the prosecution or a prosecuting witness in a criminal 
case is not within the policy of the rule of exclusion. 
McCormick § 251, p. 542. 

For other rules of similar import, see Uniform Rules 
52 and 53; California Evidence Code § 1152, 1154; Kansas 
Code of Civil Procedure §§ 60–452, 60–453; New Jersey 
Evidence Rules 52 and 53. 

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE 
REPORT NO. 93–650 

Under existing federal law evidence of conduct and 
statements made in compromise negotiations is admis-
sible in subsequent litigation between the parties. The 
second sentence of Rule 408 as submitted by the Su-
preme Court proposed to reverse that doctrine in the 
interest of further promoting non-judicial settlement 
of disputes. Some agencies of government expressed the 
view that the Court formulation was likely to impede 
rather than assist efforts to achieve settlement of dis-
putes. For one thing, it is not always easy to tell when 
compromise negotiations begin, and informal dealings 
end. Also, parties dealing with government agencies 
would be reluctant to furnish factual information at 
preliminary meetings; they would wait until ‘‘com-
promise negotiations’’ began and thus hopefully effect 
an immunity for themselves with respect to the evi-
dence supplied. In light of these considerations, the 
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