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ment offer by insurer was properly admitted to prove
insurer’s bad faith); Coakley & Williams v. Structural
Concrete Equip., 973 F.2d 349 (4th Cir. 1992) (evidence of
settlement is not precluded by Rule 408 where offered
to prove a party’s intent with respect to the scope of a
release); Cates v. Morgan Portable Bldg. Corp., 708 F.2d
683 (7th Cir. 1985) (Rule 408 does not bar evidence of a
settlement when offered to prove a breach of the settle-
ment agreement, as the purpose of the evidence is to
prove the fact of settlement as opposed to the validity
or amount of the underlying claim); Uforma/Shelby Bus.
Forms, Inc. v. NLRB, 111 F.3d 1284 (6th Cir. 1997) (threats
made in settlement negotiations were admissible; Rule
408 is inapplicable when the claim is based upon a
wrong that is committed during the course of settle-
ment negotiations). So for example, Rule 408 is inap-
plicable if offered to show that a party made fraudulent
statements in order to settle a litigation.

The amendment does not affect the case law provid-
ing that Rule 408 is inapplicable when evidence of the
compromise is offered to prove notice. See, e.g., United
States v. Austin, 54 F.3d 394 (7th Cir. 1995) (no error to
admit evidence of the defendant’s settlement with the
FTC, because it was offered to prove that the defendant
was on notice that subsequent similar conduct was
wrongful); Spell v. McDaniel, 824 F.2d 1380 (4th Cir. 1987)
(in a civil rights action alleging that an officer used ex-
cessive force, a prior settlement by the City of another
brutality claim was properly admitted to prove that
the City was on notice of aggressive behavior by police
officers).

The amendment prohibits the use of statements made
in settlement negotiations when offered to impeach by
prior inconsistent statement or through contradiction.
Such broad impeachment would tend to swallow the ex-
clusionary rule and would impair the public policy of
promoting settlements. See McCormick on Evidence at
186 (6th ed. 1999) (‘‘Use of statements made in com-
promise negotiations to impeach the testimony of a
party, which is not specifically treated in Rule 408, is
fraught with danger of misuse of the statements to
prove liability, threatens frank interchange of informa-
tion during negotiations, and generally should not be
permitted.”’). See also EEOC v. Gear Petroleum, Inc., 948
F.2d 15642 (10th Cir. 1991) (letter sent as part of settle-
ment negotiation cannot be used to impeach defense
witnesses by way of contradiction or prior inconsistent
statement; such broad impeachment would undermine
the policy of encouraging uninhibited settlement nego-
tiations).

The amendment makes clear that Rule 408 excludes
compromise evidence even when a party seeks to admit
its own settlement offer or statements made in settle-
ment negotiations. If a party were to reveal its own
statement or offer, this could itself reveal the fact that
the adversary entered into settlement negotiations.
The protections of Rule 408 cannot be waived unilater-
ally because the Rule, by definition, protects both par-
ties from having the fact of negotiation disclosed to the
jury. Moreover, proof of statements and offers made in
settlement would often have to be made through the
testimony of attorneys, leading to the risks and costs
of disqualification. See generally Pierce v. F.R. Tripler &
Co., 955 F.2d 820, 828 (2d Cir. 1992) (settlement offers are
excluded under Rule 408 even if it is the offeror who
seeks to admit them; noting that the ‘‘widespread ad-
missibility of the substance of settlement offers could
bring with it a rash of motions for disqualification of
a party’s chosen counsel who would likely become a
witness at trial’’).

The sentence of the Rule referring to evidence
“‘otherwise discoverable’” has been deleted as super-
fluous. See, e.g., Advisory Committee Note to Maine
Rule of Evidence 408 (refusing to include the sentence
in the Maine version of Rule 408 and noting that the
sentence ‘‘seems to state what the law would be if it
were omitted’’); Advisory Committee Note to Wyoming
Rule of Evidence 408 (refusing to include the sentence
in Wyoming Rule 408 on the ground that it was ‘‘super-
fluous’). The intent of the sentence was to prevent a
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party from trying to immunize admissible information,
such as a pre-existing document, through the pretense
of disclosing it during compromise negotiations. See
Ramada Development Co. v. Rauch, 644 F.2d 1097 (5th Cir.
1981). But even without the sentence, the Rule cannot
be read to protect pre-existing information simply be-
cause it was presented to the adversary in compromise
negotiations.

Changes Made After Publication and Comments. In re-
sponse to public comment, the proposed amendment
was changed to provide that statements and conduct
during settlement negotiations are to be admissible in
subsequent criminal litigation only when made during
settlement discussions of a claim brought by a govern-
ment regulatory agency. Stylistic changes were made
in accordance with suggestions from the Style Sub-
committee of the Standing Committee. The Committee
Note was altered to accord with the change in the text,
and also to clarify that fraudulent statements made
during settlement negotiations are not protected by
the Rule.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 408 has been amended as part of
the general restyling of the Evidence Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence
admissibility.

Rule 408 previously provided that evidence was not
excluded if offered for a purpose not explicitly prohib-
ited by the Rule. To improve the language of the Rule,
it now provides that the court may admit evidence if
offered for a permissible purpose. There is no intent to
change the process for admitting evidence covered by
the Rule. It remains the case that if offered for an im-
permissible purpose, it must be excluded, and if offered
for a purpose not barred by the Rule, its admissibility
remains governed by the general principles of Rules 402,
403, 801, etc.

The Committee deleted the reference to ‘‘liability”’
on the ground that the deletion makes the Rule flow
better and easier to read, and because ‘‘liability’’ is
covered by the broader term ‘‘validity.”” Courts have
not made substantive decisions on the basis of any dis-
tinction between validity and liability. No change in
current practice or in the coverage of the Rule is in-
tended.

Rule 409. Offers to Pay Medical and Similar Ex-
penses

Evidence of furnishing, promising to pay, or
offering to pay medical, hospital, or similar ex-
penses resulting from an injury is not admissi-
ble to prove liability for the injury.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1933; Apr.
26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The considerations underlying this rule parallel those
underlying Rules 407 and 408, which deal respectively
with subsequent remedial measures and offers of com-
promise. As stated in Annot., 20 A.LL.R.2d 291, 293:

“[Glenerally, evidence of payment of medical, hos-
pital, or similar expenses of an injured party by the op-
posing party, is not admissible, the reason often given
being that such payment or offer is usually made from
humane impulses and not from an admission of liabil-
ity, and that to hold otherwise would tend to discour-
age assistance to the injured person.”’

Contrary to Rule 408, dealing with offers of com-
promise, the present rule does not extend to conduct or
statements not a part of the act of furnishing or offer-
ing or promising to pay. This difference in treatment
arises from fundamental differences in nature. Commu-
nication is essential if compromises are to be effected,
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and consequently broad protection of statements is
needed. This is not so in cases of payments or offers or
promises to pay medical expenses, where factual state-
ments may be expected to be incidental in nature.

For rules on the same subject, but phrased in terms
of “humanitarian motives,”” see Uniform Rule 52; Cali-
fornia Evidence Code §1152; Kansas Code of Civil Proce-
dure §60-452; New Jersey Evidence Rule 52.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 409 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 410. Pleas, Plea Discussions, and Related
Statements

(a) PROHIBITED USES. In a civil or criminal
case, evidence of the following is not admissible
against the defendant who made the plea or par-
ticipated in the plea discussions:

(1) a guilty plea that was later withdrawn;

(2) a nolo contendere plea;

(3) a statement made during a proceeding on
either of those pleas under Federal Rule of
Criminal Procedure 11 or a comparable state
procedure; or

(4) a statement made during plea discussions
with an attorney for the prosecuting authority
if the discussions did not result in a guilty
plea or they resulted in a later-withdrawn
guilty plea.

(b) EXCEPTIONS. The court may admit a state-
ment described in Rule 410(a)(3) or (4):

(1) in any proceeding in which another state-
ment made during the same plea or plea dis-
cussions has been introduced, if in fairness the
statements ought to be considered together; or

(2) in a criminal proceeding for perjury or
false statement, if the defendant made the
statement under oath, on the record, and with
counsel present.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1933; Pub.
L. 94-149, §1(9), Dec. 12, 1975, 89 Stat. 805; Apr. 30,
1979, eff. Dec. 1, 1980; Apr. 26, 2011, eff. Dec. 1,
2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Withdrawn pleas of guilty were held inadmissible in
federal prosecutions in Kercheval v. United States, 274
U.S. 220, 47 S.Ct. 582, 71 L.Ed. 1009 (1927). The Court
pointed out that to admit the withdrawn plea would ef-
fectively set at naught the allowance of withdrawal and
place the accused in a dilemma utterly inconsistent
with the decision to award him a trial. The New York
Court of Appeals, in People v. Spitaleri, 9 N.Y.2d 168, 212
N.Y.S.2d 53, 173 N.E.2d 35 (1961), reexamined and over-
turned its earlier decisions which had allowed admis-
sion. In addition to the reasons set forth in Kercheval,
which was quoted at length, the court pointed out that
the effect of admitting the plea was to compel defend-
ant to take the stand by way of explanation and to
open the way for the prosecution to call the lawyer who
had represented him at the time of entering the plea.
State court decisions for and against admissibility are
collected in Annot., 86 A.L.R.2d 326.

Pleas of nolo contendere are recognized by Rule 11 of
the Rules of Criminal Procedure, although the law of
numerous States is to the contrary. The present rule
gives effect to the principal traditional characteristic
of the nolo plea, i.e., avoiding the admission of guilt
which is inherent in pleas of guilty. This position is
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consistent with the construction of Section 5 of the
Clayton Act, 156 U.S.C. §16(a), recognizing the inconclu-
sive and compromise nature of judgments based on nolo
pleas. General Electric Co. v. City of San Antonio, 334 F.2d
480 (bth Cir. 1964); Commonwealth Edison Co. v. Allis-
Chalmers Mfg. Co., 323 F.2d 412 (7th Cir. 1963), cert. de-
nied 376 U.S. 939, 84 S.Ct. 794, 11 L.Ed.2d 659; Armco Steel
Corp. v. North Dakota, 376 F.2d 206 (8th Cir. 1967); City of
Burbank v. General Electric Co., 329 F.2d 825 (9th Cir.
1964). See also state court decisions in Annot., 18
A.L.R.2d 1287, 1314.

Exclusion of offers to plead guilty or nolo has as its
purpose the promotion of disposition of criminal cases
by compromise. As pointed out in McCormick §251, p.
543

‘“‘Effective criminal law administration in many lo-
calities would hardly be possible if a large proportion
of the charges were not disposed of by such com-
promises.”’

See also People v. Hamilton, 60 Cal.2d 105, 32 Cal.Rptr.
4, 383 P.2d 412 (1963), discussing legislation designed to
achieve this result. As with compromise offers gener-
ally, Rule 408, free communication is needed, and secu-
rity against having an offer of compromise or related
statement admitted in evidence effectively encourages
it.

Limiting the exclusionary rule to use against the ac-
cused is consistent with the purpose of the rule, since
the possibility of use for or against other persons will
not impair the effectiveness of withdrawing pleas or
the freedom of discussion which the rule is designed to
foster. See A.B.A. Standards Relating to Pleas of
Guilty §2.2 (1968). See also the narrower provisions of
New Jersey Evidence Rule 52(2) and the unlimited ex-
clusion provided in California Evidence Code §1153.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NoO. 93-650

The Committee added the phrase ‘‘Except as other-
wise provided by Act of Congress’ to Rule 410 as sub-
mitted by the Court in order to preserve particular con-
gressional policy judgments as to the effect of a plea of
guilty or of nolo contendere. See 15 U.S.C. 16(a). The
Committee intends that its amendment refers to both
present statutes and statutes subsequently enacted.

NOTES OF THE COMMITTEE ON THE JUDICIARY, SENATE
REPORT NoO. 93-1277

As adopted by the House, rule 410 would make inad-
missible pleas of guilty or nolo contendere subse-
quently withdrawn as well as offers to make such pleas.
Such a rule is clearly justified as a means of encourag-
ing pleading. However, the House rule would then go on
to render inadmissible for any purpose statements
made in connection with these pleas or offers as well.

The committee finds this aspect of the House rule un-
justified. Of course, in certain circumstances such
statements should be excluded. If, for example, a plea
is vitiated because of coercion, statements made in
connection with the plea may also have been coerced
and should be inadmissible on that basis. In other
cases, however, voluntary statements of an accused
made in court on the record, in connection with a plea,
and determined by a court to be reliable should be ad-
missible even though the plea is subsequently with-
drawn. This is particularly true in those cases where, if
the House rule were in effect, a defendant would be able
to contradict his previous statements and thereby lie
with impunity [See Harris v. New York, 401 U.S. 222
(1971)]. To prevent such an injustice, the rule has been
modified to permit the use of such statements for the
limited purposes of impeachment and in subsequent
perjury or false statement prosecutions.

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT
No. 93-1597

The House bill provides that evidence of a guilty or
nolo contendere plea, of an offer of either plea, or of
statements made in connection with such pleas or of-
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