Rule 610

amendment does not contemplate a ‘‘mini-trial” in
which the court plumbs the record of the previous pro-
ceeding to determine whether the crime was in the na-
ture of crimen falsi.

The amendment also substitutes the term ‘‘character
for truthfulness’ for the term ‘‘credibility’’ in the first
sentence of the Rule. The limitations of Rule 609 are
not applicable if a conviction is admitted for a purpose
other than to prove the witness’s character for un-
truthfulness. See, e.g., United States v. Lopez, 979 F.2d
1024 (6th Cir. 1992) (Rule 609 was not applicable where
the conviction was offered for purposes of contradic-
tion). The use of the term ‘‘credibility’ in subdivision
(d) is retained, however, as that subdivision is intended
to govern the use of a juvenile adjudication for any
type of impeachment.

Changes Made After Publication and Comments. The
language of the proposed amendment was changed to
provide that convictions are automatically admitted
only if it readily can be determined that the elements
of the crime, as proved or admitted, required an act of
dishonesty or false statement by the witness.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 609 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 610. Religious Beliefs or Opinions

Evidence of a witness’s religious beliefs or
opinions is not admissible to attack or support
the witness’s credibility.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1936;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

While the rule forecloses inquiry into the religious
beliefs or opinions of a witness for the purpose of show-
ing that his character for truthfulness is affected by
their nature, an inquiry for the purpose of showing in-
terest or bias because of them is not within the prohibi-
tion. Thus disclosure of affiliation with a church which
is a party to the litigation would be allowable under
the rule. Cf. Tucker v. Reil, 51 Ariz. 357, 77 P.2d 203 (1938).
To the same effect, though less specifically worded, is
California Evidence Code §789. See 3 Wigmore §936.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 610 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 611. Mode and Order of Examining Wit-
nesses and Presenting Evidence

(a) CONTROL BY THE COURT; PURPOSES. The
court should exercise reasonable control over
the mode and order of examining witnesses and
presenting evidence so as to:

(1) make those procedures effective for de-
termining the truth;

(2) avoid wasting time; and

(3) protect witnesses from harassment or
undue embarrassment.
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(b) SCOPE OF CROSS-EXAMINATION. Cross-exam-
ination should not go beyond the subject matter
of the direct examination and matters affecting
the witness’s credibility. The court may allow
inquiry into additional matters as if on direct
examination.

(c) LEADING QUESTIONS. Leading questions
should not be used on direct examination except
as necessary to develop the witness’s testimony.
Ordinarily, the court should allow leading ques-
tions:

(1) on cross-examination; and

(2) when a party calls a hostile witness, an
adverse party, or a witness identified with an
adverse party.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1936;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Subdivision (a). Spelling out detailed rules to govern
the mode and order of interrogating witnesses present-
ing evidence is neither desirable nor feasible. The ulti-
mate responsibility for the effective working of the ad-
versary system rests with the judge. The rule sets forth
the objectives which he should seek to attain.

Item (1) restates in broad terms the power and obliga-
tion of the judge as developed under common law prin-
ciples. It covers such concerns as whether testimony
shall be in the form of a free narrative or responses to
specific questions, McCormick §5, the order of calling
witnesses and presenting evidence, 6 Wigmore §1867, the
use of demonstrative evidence, McCormick §179, and
the many other questions arising during the course of
a trial which can be solved only by the judge’s common
sense and fairness in view of the particular circum-
stances.

Item (2) is addressed to avoidance of needless con-
sumption of time, a matter of daily concern in the dis-
position of cases. A companion piece is found in the dis-
cretion vested in the judge to exclude evidence as a
waste of time in Rule 403(b).

Item (3) calls for a judgement under the particular
circumstances whether interrogation tactics entail
harassment or undue embarrassment. Pertinent cir-
cumstances include the importance of the testimony,
the nature of the inquiry, its relevance to credibility,
waste of time, and confusion. McCormick §42. In Alford
v. United States, 282 U.S. 687, 694, 51 S.Ct. 218, 75 L.Ed.
624 (1931), the Court pointed out that, while the trial
judge should protect the witness from questions which
‘“‘go beyond the bounds of proper cross-examination
merely to harass, annoy or humiliate,” this protection
by no means forecloses efforts to discredit the witness.
Reference to the transcript of the prosecutor’s cross-ex-
amination in Berger v. United States, 295 U.S. 78, 55 S.Ct.
629, 79 L.Ed. 1314 (1935), serves to lay at rest any doubts
as to the need for judicial control in this area.

The inquiry into specific instances of conduct of a
witness allowed under Rule 608(b) is, of course, subject
to this rule.

Subdivision (b). The tradition in the federal courts and
in numerous state courts has been to limit the scope of
cross-examination to matters testified to on direct,
plus matters bearing upon the credibility of the wit-
ness. Various reasons have been advanced to justify the
rule of limited cross-examination. (1) A party vouches
for his own witness but only to the extent of matters
elicited on direct. Resurrection Gold Mining Co. v. For-
tune Gold Mining Co., 129 F. 668, 675 (8th Cir. 1904),
quoted in Maguire, Weinstein, et al., Cases on Evidence
277, n. 38 (5th ed. 1965). But the concept of vouching is
discredited, and Rule 607 rejects it. (2) A party cannot
ask his own witness leading questions. This is a prob-
lem properly solved in terms of what is necessary for a
proper development of the testimony rather than by a
mechanistic formula similar to the vouching concept.
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See discussion under subdivision (c). (3) A practice of
limited cross-examination promotes orderly presen-
tation of the case. Finch v. Weiner, 109 Conn. 616, 145 A.
31 (1929). While this latter reason has merit, the matter
is essentially one of the order of presentation and not
one in which involvement at the appellate level is like-
ly to prove fruitful. See for example, Moyer v. Aetna
Life Ins. Co., 126 F.2d 141 (3rd Cir. 1942); Butler v. New
York Central R. Co., 253 F.2d 281 (7th Cir. 1958); United
States v. Johnson, 285 F.2d 35 (9th Cir. 1960); Union Auto-
mobile Indemnity Ass’n. v. Capitol Indemnity Ins. Co., 310
F.2d 318 (7th Cir. 1962). In evaluating these consider-
ations, McCormick says:

“The foregoing considerations favoring the wide-open
or restrictive rules may well be thought to be fairly
evenly balanced. There is another factor, however,
which seems to swing the balance overwhelmingly in
favor of the wide-open rule. This is the consideration of
economy of time and energy. Obviously, the wide-open
rule presents little or no opportunity for dispute in its
application. The restrictive practice in all its forms, on
the other hand, is productive in many court rooms, of
continual bickering over the choice of the numerous
variations of the ‘scope of the direct’ criterion, and of
their application to particular cross-questions. These
controversies are often reventilated on appeal, and re-
versals for error in their determination are frequent.
Observance of these vague and ambiguous restrictions
is a matter of constant and hampering concern to the
cross-examiner. If these efforts, delays and misprisions
were the necessary incidents to the guarding of sub-
stantive rights or the fundamentals of fair trial, they
might be worth the cost. As the price of the choice of
an obviously debatable regulation of the order of evi-
dence, the sacrifice seems misguided. The American
Bar Association’s Committee for the Improvement of
the Law of Evidence for the year 1937-38 said this:

“The rule limiting cross-examination to the precise
subject of the direct examination is probably the most
frequent rule (except the Opinion rule) leading in the
trial practice today to refined and technical quibbles
which obstruct the progress of the trial, confuse the
jury, and give rise to appeal on technical grounds only.
Some of the instances in which Supreme Courts have
ordered new trials for the mere transgression of this
rule about the order of evidence have been astounding.

“We recommend that the rule allowing questions
upon any part of the issue known to the witness * * *
be adopted. * * **»> McCormick, §27, p. 51. See also 5
Moore’s Federal Practice §43.10 (2nd ed. 1964).

The provision of the second sentence, that the judge
may in the interests of justice limit inquiry into new
matters on cross-examination, is designed for those sit-
uations in which the result otherwise would be confu-
sion, complication, or protraction of the case, not as a
matter of rule but as demonstrable in the actual devel-
opment of the particular case.

The rule does not purport to determine the extent to
which an accused who elects to testify thereby waives
his privilege against self-incrimination. The question is
a constitutional one, rather than a mere matter of ad-
ministering the trial. Under Simmons v. United States,
390 U.S. 377, 88 S.Ct. 967, 19 L.Ed.2d 1247 (1968), no gen-
eral waiver occurs when the accused testifies on such
preliminary matters as the validity of a search and sei-
zure or the admissibility of a confession. Rule 104(d),
supra. When he testifies on the merits, however, can he
foreclose inquiry into an aspect or element of the crime
by avoiding it on direct? The affirmative answer given
in Tucker v. United States, 5 F.2d 818 (8th Cir. 1925), is in-
consistent with the description of the waiver as extend-
ing to ‘‘all other relevant facts” in Johnson v. United
States, 318 U.S. 189, 195, 63 S.Ct. 549, 87 L.Ed. 704 (1943).
See also Brown v. United States, 356 U.S. 148, 78 S.Ct. 622,
2 L.Ed.2d 589 (1958). The situation of an accused who de-
sires to testify on some but not all counts of a mul-
tiple-count indictment is one to be approached, in the
first instance at least, as a problem of severance under
Rule 14 of the Federal Rules of Criminal Procedure.
Cross v. United States, 118 U.S.App.D.C. 324, 335 F.2d 987
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(1964). Cf. United States v. Baker, 262 F.Supp. 657, 686
(D.D.C. 1966). In all events, the extent of the waiver of
the privilege against self-incrimination ought not to be
determined as a by-product of a rule on scope of cross-
examination.

Subdivision (c). The rule continues the traditional
view that the suggestive powers of the leading question
are as a general proposition undesirable. Within this
tradition, however, numerous exceptions have achieved
recognition: The witness who is hostile, unwilling, or
biased; the child witness or the adult with communica-
tion problems; the witness whose recollection is ex-
hausted; and undisputed preliminary matters. 3
Wigmore §§ 774-778. An almost total unwillingness to
reverse for infractions has been manifested by appel-
late courts. See cases cited in 3 Wigmore §770. The mat-
ter clearly falls within the area of control by the judge
over the mode and order of interrogation and presen-
tation and accordingly is phrased in words of sugges-
tion rather than command.

The rule also conforms to tradition in making the use
of leading questions on cross-examination a matter of
right. The purpose of the qualification ‘‘ordinarily” is
to furnish a basis for denying the use of leading ques-
tions when the cross-examination is cross-examination
in form only and not in fact, as for example the ‘‘cross-
examination’ of a party by his own counsel after being
called by the opponent (savoring more of re-direct) or
of an insured defendant who proves to be friendly to the
plaintiff.

The final sentence deals with categories of witnesses
automatically regarded and treated as hostile. Rule
43(b) of the Federal Rules of Civil Procedure has in-
cluded only ‘‘an adverse party or an officer, director, or
managing agent of a public or private corporation or of
a partnership or association which is an adverse
party.” This limitation virtually to persons whose
statements would stand as admissions is believed to be
an unduly narrow concept of those who may safely be
regarded as hostile without further demonstration. See,
for example, Maryland Casualty Co. v. Kador, 225 F.2d
120 (bth Cir. 1955), and Degelos v. Fidelity and Casualty
Co., 313 F.2d 809 (bth Cir. 1963), holding despite the lan-
guage of Rule 43(b) that an insured fell within it,
though not a party in an action under the Louisiana di-
rect action statute. The phrase of the rule, ‘‘witness
identified with” an adverse party, is designed to en-
large the category of persons thus callable.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NoO. 93-650

As submitted by the Court, Rule 611(b) provided:

A witness may be cross-examined on any matter rel-
evant to any issue in the case, including credibility. In
the interests of justice, the judge may limit cross-ex-
amination with respect to matters not testified to on
direct examination.

The Committee amended this provision to return to
the rule which prevails in the federal courts and thirty-
nine State jurisdictions. As amended, the Rule is in the
text of the 1969 Advisory Committee draft. It limits
cross-examination to credibility and to matters testi-
fied to on direct examination, unless the judge permits
more, in which event the cross-examiner must proceed
as if on direct examination. This traditional rule facili-
tates orderly presentation by each party at trial. Fur-
ther, in light of existing discovery procedures, there ap-
pears to be no need to abandon the traditional rule.

The third sentence of Rule 611(c) as submitted by the
Court provided that:

In civil cases, a party is entitled to call an adverse
party or witness identified with him and interrogate
by leading questions.

The Committee amended this Rule to permit leading
questions to be used with respect to any hostile wit-
ness, not only an adverse party or person identified
with such adverse party. The Committee also sub-
stituted the word ‘“When” for the phrase ‘“‘In civil
cases’ to reflect the possibility that in criminal cases
a defendant may be entitled to call witnesses identified
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with the government, in which event the Committee
believed the defendant should be permitted to inquire
with leading questions.

NOTES OF COMMITTEE ON THE JUDICIARY, SENATE
REPORT NoO. 93-1277

Rule 611(b) as submitted by the Supreme Court per-
mitted a broad scope of cross-examination: ‘‘cross-ex-
amination on any matter relevant to any issue in the
case’’ unless the judge, in the interests of justice, lim-
ited the scope of cross-examination.

The House narrowed the Rule to the more traditional
practice of limiting cross-examination to the subject
matter of direct examination (and credibility), but
with discretion in the judge to permit inquiry into ad-
ditional matters in situations where that would aid in
the development of the evidence or otherwise facilitate
the conduct of the trial.

The committee agrees with the House amendment.
Although there are good arguments in support of broad
cross-examination from perspectives of developing all
relevant evidence, we believe the factors of insuring an
orderly and predictable development of the evidence
weigh in favor of the narrower rule, especially when
discretion is given to the trial judge to permit inquiry
into additional matters. The committee expressly ap-
proves this discretion and believes it will permit suffi-
cient flexibility allowing a broader scope of cross-ex-
amination whenever appropriate.

The House amendment providing broader discre-
tionary cross-examination permitted inquiry into addi-
tional matters only as if on direct examination. As a
general rule, we concur with this limitation, however,
we would understand that this limitation would not
preclude the utilization of leading questions if the con-
ditions of subsection (c) of this rule were met, bearing
in mind the judge’s discretion in any case to limit the
scope of cross-examination [see McCormick on Evi-
dence, §§24-26 (especially 24) (2d ed. 1972)].

Further, the committee has received correspondence
from Federal judges commenting on the applicability
of this rule to section 1407 of title 28. It is the commit-
tee’s judgment that this rule as reported by the House
is flexible enough to provide sufficiently broad cross-
examination in appropriate situations in multidistrict
litigation.

As submitted by the Supreme Court, the rule pro-
vided: ““In civil cases, a party is entitled to call an ad-
verse party or witness identified with him and interro-
gate by leading questions.”

The final sentence of subsection (c) was amended by
the House for the purpose of clarifying the fact that a
“hostile witness”’—that is a witness who is hostile in
fact—could be subject to interrogation by leading ques-
tions. The rule as submitted by the Supreme Court de-
clared certain witnesses hostile as a matter of law and
thus subject to interrogation by leading questions
without any showing of hostility in fact. These were
adverse parties or witnesses identified with adverse
parties. However, the wording of the first sentence of
subsection (c¢) while generally, prohibiting the use of
leading questions on direct examination, also provides
‘“‘except as may be necessary to develop his testimony.”
Further, the first paragraph of the Advisory Committee
note explaining the subsection makes clear that they
intended that leading questions could be asked of a hos-
tile witness or a witness who was unwilling or biased
and even though that witness was not associated with
an adverse party. Thus, we question whether the House
amendment was necessary.

However, concluding that it was not intended to af-
fect the meaning of the first sentence of the subsection
and was intended solely to clarify the fact that leading
questions are permissible in the interrogation of a wit-
ness, who is hostile in fact, the committee accepts that
House amendment.

The final sentence of this subsection was also amend-
ed by the House to cover criminal as well as civil cases.
The committee accepts this amendment, but notes that
it may be difficult in criminal cases to determine when
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a witness is ‘‘identified with an adverse party,” and
thus the rule should be applied with caution.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 611 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 612. Writing Used to Refresh a Witness’s
Memory

(a) SCOPE. This rule gives an adverse party
certain options when a witness uses a writing to
refresh memory:

(1) while testifying; or

(2) before testifying, if the court decides that
justice requires the party to have those op-
tions.

(b) ADVERSE PARTY’S OPTIONS; DELETING UNRE-
LATED MATTER. Unless 18 U.S.C. §3500 provides
otherwise in a criminal case, an adverse party is
entitled to have the writing produced at the
hearing, to inspect it, to cross-examine the wit-
ness about it, and to introduce in evidence any
portion that relates to the witness’s testimony.
If the producing party claims that the writing
includes unrelated matter, the court must ex-
amine the writing in camera, delete any unre-
lated portion, and order that the rest be deliv-
ered to the adverse party. Any portion deleted
over objection must be preserved for the record.

(c) FAILURE TO PRODUCE OR DELIVER THE WRIT-
ING. If a writing is not produced or is not deliv-
ered as ordered, the court may issue any appro-
priate order. But if the prosecution does not
comply in a criminal case, the court must strike
the witness’s testimony or—if justice so re-
quires—declare a mistrial.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1936;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The treatment of writings used to refresh recollec-
tion while on the stand is in accord with settled doc-
trine. McCormick §9, p. 15. The bulk of the case law
has, however, denied the existence of any right to ac-
cess by the opponent when the writing is used prior to
taking the stand, though the judge may have discretion
in the matter. Goldman v. United States, 316 U.S. 129, 62
S.Ct. 993, 86 L.Ed. 1322 (1942); Needelman v. United States,
261 F.2d 802 (6th Cir. 1958), cert. dismissed 362 U.S. 600,
80 S.Ct. 960, 4 L..Ed.2d 980, rehearing denied 363 U.S. 858,
80 S.Ct. 1606, 4 L.Ed.2d 1739, Annot., 82 A.L.R.2d 473, 562
and 7 A.L.R.3d 181, 247. An increasing group of cases has
repudiated the distinction, People v. Scott, 29 I11.2d 97,
193 N.E.2d 814 (1963); State v. Mucci, 256 N.J. 423, 136 A.2d
761 (1957); State v. Hunt, 256 N.J. 514, 138 A.2d 1 (1958);
State v. Desolvers, 40 R.I. 89, 100, A. 64 (1917), and this po-
sition is believed to be correct. As Wigmore put it, ‘‘the
risk of imposition and the need of safeguard is just as
great’ in both situations. 3 Wigmore §762, p. 111. To the
same effect is McCormick §9, p. 17.

The purpose of the phrase ‘‘for the purpose of testify-
ing”’ is to safeguard against using the rule as a pretext
for wholesale exploration of an opposing party’s files
and to insure that access is limited only to those writ-
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