Rule 805

the rule is potentially applicable against the govern-
ment. Two sentences were added to the first paragraph
of the committee note to clarify that the wrongdoing
need not be criminal in nature, and to indicate the
rule’s potential applicability to the government. The
word ‘‘forfeiture” was substituted for ‘“waiver’ in the
note.

COMMITTEE NOTES ON RULES—2010 AMENDMENT

Subdivision (b)(3). Rule 804(b)(3) has been amended to
provide that the corroborating circumstances require-
ment applies to all declarations against penal interest
offered in criminal cases. A number of courts have ap-
plied the corroborating circumstances requirement to
declarations against penal interest offered by the pros-
ecution, even though the text of the Rule did not so
provide. See, e.g., United States v. Alvarez, 584 F.2d 694,
701 (bth Cir. 1978) (‘‘by transplanting the language gov-
erning exculpatory statements onto the analysis for ad-
mitting inculpatory hearsay, a unitary standard is de-
rived which offers the most workable basis for applying
Rule 804(b)(3)”’); United States v. Shukri, 207 F.3d 412 (Tth
Cir. 2000) (requiring corroborating circumstances for
against-penal-interest statements offered by the gov-
ernment). A unitary approach to declarations against
penal interest assures both the prosecution and the ac-
cused that the Rule will not be abused and that only re-
liable hearsay statements will be admitted under the
exception.

All other changes to the structure and wording of the
Rule are intended to be stylistic only. There is no in-
tent to change any other result in any ruling on evi-
dence admissibility.

The amendment does not address the use of the cor-
roborating circumstances for declarations against
penal interest offered in civil cases.

In assessing whether corroborating circumstances
exist, some courts have focused on the credibility of
the witness who relates the hearsay statement in
court. But the credibility of the witness who relates
the statement is not a proper factor for the court to
consider in assessing corroborating circumstances. To
base admission or exclusion of a hearsay statement on
the witness’s credibility would usurp the jury’s role of
determining the credibility of testifying witnesses.

Changes Made After Publication and Comments. The
rule, as submitted for public comment, was restyled in
accordance with the style conventions of the Style
Subcommittee of the Committee on Rules of Practice
and Procedure. As restyled, the proposed amendment
addresses the style suggestions made in public com-
ments.

The proposed Committee Note was amended to add a
short discussion on applying the corroborating circum-
stances requirement.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 804 has been amended as part of
the general restyling of the Evidence Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence
admissibility.

No style changes were made to Rule 804(b)(3), because
it was already restyled in conjunction with a sub-
stantive amendment, effective December 1,2010.

AMENDMENT BY PUBLIC LAW

1988—Subd. (a)(5). Pub. L. 100-690 substituted ‘‘sub-
division” for ‘‘subdivisions’.

1975—Pub. L. 94-149, §1(12), substituted a semicolon
for the colon in catchline.

Subd. (b)(3). Pub. L. 94-149, §1(13), substituted ‘‘ad-
missible’’ for ‘‘admissable’.

Rule 805. Hearsay Within Hearsay

Hearsay within hearsay is not excluded by the
rule against hearsay if each part of the com-
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bined statements conforms with an exception to
the rule.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1943; Apr.
26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

On principle it scarcely seems open to doubt that the
hearsay rule should not call for exclusion of a hearsay
statement which includes a further hearsay statement
when both conform to the requirements of a hearsay
exception. Thus a hospital record might contain an
entry of the patient’s age based on information fur-
nished by his wife. The hospital record would qualify as
a regular entry except that the person who furnished
the information was not acting in the routine of the
business. However, her statement independently quali-
fies as a statement of pedigree (if she is unavailable) or
as a statement made for purposes of diagnosis or treat-
ment, and hence each link in the chain falls under suf-
ficient assurances. Or, further to illustrate, a dying
declaration may incorporate a declaration against in-
terest by another declarant. See McCormick §290, p.
611.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 805 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 806. Attacking and Supporting the Declar-
ant’s Credibility

When a hearsay statement—or a statement de-
scribed in Rule 801(d)(2)(C), (D), or (E)—has been
admitted in evidence, the declarant’s credibility
may be attacked, and then supported, by any
evidence that would be admissible for those pur-
poses if the declarant had testified as a witness.
The court may admit evidence of the declarant’s
inconsistent statement or conduct, regardless of
when it occurred or whether the declarant had
an opportunity to explain or deny it. If the
party against whom the statement was admitted
calls the declarant as a witness, the party may
examine the declarant on the statement as if on
cross-examination.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1943;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 11, 1997, eff.
Dec. 1, 1997; Apr. 26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The declarant of a hearsay statement which is admit-
ted in evidence is in effect a witness. His credibility
should in fairness be subject to impeachment and sup-
port as though he had in fact testified. See Rules 608
and 609. There are however, some special aspects of the
impeaching of a hearsay declarant which require con-
sideration. These special aspects center upon impeach-
ment by inconsistent statement, arise from factual dif-
ferences which exist between the use of hearsay and an
actual witness and also between various kinds of hear-
say, and involve the question of applying to declarants
the general rule disallowing evidence of an inconsistent
statement to impeach a witness unless he is afforded an
opportunity to deny or explain. See Rule 613(b).

The principle difference between using hearsay and
an actual witness is that the inconsistent statement
will in the case of the witness almost inevitably of ne-
cessity in the nature of things be a prior statement,
which it is entirely possible and feasible to call to his
attention, while in the case of hearsay the inconsistent
statement may well be a subsequent one, which prac-
tically precludes calling it to the attention of the de-
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