§9858k

and Pensions of Senate by Senate Resolution No. 20,
One Hundred Sixth Congress, Jan. 19, 1999.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-33 effective as if included
in the enactment of title VI of the Personal Respon-
sibility and Work Opportunity Reconciliation Act of
1996, Pub. L. 104-193, see section 5603 of Pub. L. 105-33,
set out as a note under section 618 of this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-193 effective Oct. 1, 1996,
see section 615 of Pub. L. 104-193, set out as a note
under section 9858 of this title.

§9858k. Limitations on use of financial assist-
ance for certain purposes

(a) Sectarian purposes and activities

No financial assistance provided under this
subchapter, pursuant to the choice of a parent
under section 9858c(c)(2)(A)(i)(I) of this title or
through any other grant or contract under the
State plan, shall be expended for any sectarian
purpose or activity, including sectarian worship
or instruction.

(b) Tuition

With regard to services provided to students
enrolled in grades 1 through 12, no financial as-
sistance provided under this subchapter shall be
expended for—

(1) any services provided to such students
during the regular school day;

(2) any services for which such students re-
ceive academic credit toward graduation; or

(3) any instructional services which supplant
or duplicate the academic program of any pub-
lic or private school.

(Pub. L. 97-35, title VI, §658M, as added Pub. L.
101-508, title V, §5082(2), Nov. 5, 1990, 104 Stat.
1388-244; amended Pub. L. 102-401, §3(a), Oct. 7,
1992, 106 Stat. 1959; Pub. L. 102-586, §8(c)(1), Nov.
4, 1992, 106 Stat. 5036.)

AMENDMENTS

1992—Pub. L. 102-401 and Pub. L. 102-586 made iden-
tical technical corrections to directory language of
Pub. L. 101-508, §5082(2), which added this section.

§9858l. Nondiscrimination

(a) Religious nondiscrimination
(1) Construction
(A) In general

Except as provided in subparagraph (B),
nothing in this section shall be construed to
modify or affect the provisions of any other
Federal law or regulation that relates to dis-
crimination in employment on the basis of
religion.

(B) Exception

A sectarian organization may require that
employees adhere to the religious tenets and
teachings of such organization, and such or-
ganization may require that employees ad-
here to rules forbidding the use of drugs or
alcohol.

(2) Discrimination against child
(A) In general

A child care provider (other than a family
child care provider) that receives assistance
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under this subchapter shall not discriminate
against any child on the basis of religion in
providing child care services.

(B) Non-funded child care slots

Nothing in this section shall prohibit a
child care provider from selecting children
for child care slots that are not funded di-
rectly with assistance provided under this
subchapter because such children or their
family members participate on a regular
basis in other activities of the organization
that owns or operates such provider.

(3) Employment in general
(A) Prohibition

A child care provider that receives assist-
ance under this subchapter shall not dis-
criminate in employment on the basis of the
religion of the prospective employee if such
employee’s primary responsibility is or will
be working directly with children in the pro-
vision of child care services.

(B) Qualified applicants

If two or more prospective employees are
qualified for any position with a child care
provider receiving assistance under this sub-
chapter, nothing in this section shall pro-
hibit such child care provider from employ-
ing a prospective employee who is already
participating on a regular basis in other ac-
tivities of the organization that owns or op-
erates such provider.

(C) Present employees

This paragraph shall not apply to employ-
ees of child care providers receiving assist-
ance under this subchapter if such employ-
ees are employed with the provider on No-
vember 5, 1990.

(4) Employment and admission practices

Notwithstanding paragraphs (1)(B), (2), and
(3), if assistance provided under this sub-
chapter, and any other Federal or State pro-
gram, amounts to 80 percent or more of the op-
erating budget of a child care provider that re-
ceives such assistance, the Secretary shall not
permit such provider to receive any further as-
sistance under this subchapter unless the
grant or contract relating to the financial as-
sistance, or the employment and admissions
policies of the provider, specifically provides
that no person with responsibilities in the op-
eration of the child care program, project, or
activity of the provider will discriminate
against any individual in employment, if such
employee’s primary responsibility is or will be
working directly with children in the provi-
sion of child care, or admissions because of the
religion of such individual.

(b) Effect on State law

Nothing in this subchapter shall be construed
to supersede or modify any provision of a State
constitution or State law that prohibits the ex-
penditure of public funds in or by sectarian in-
stitutions, except that no provision of a State
constitution or State law shall be construed to
prohibit the expenditure in or by sectarian insti-
tutions of any Federal funds provided under this
subchapter.
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(Pub. L. 97-35, title VI, §658N, as added Pub. L.
101-508, title V, §5082(2), Nov. 5, 1990, 104 Stat.
1388-245; amended Pub. L. 102401, §3(a), Oct. 7,
1992, 106 Stat. 1959; Pub. L. 102-586, §8(c)(1), Nov.
4, 1992, 106 Stat. 5036.)

AMENDMENTS

1992—Pub. L. 102-401 and Pub. L. 102-586 made iden-
tical technical corrections to directory language of
Pub. L. 101-508, §5082(2), which added this section.

§9858m. Amounts reserved; allotments

(a) Amounts reserved
(1) Territories and possessions

The Secretary shall reserve not to exceed
one half of 1 percent of the amount appro-
priated under this subchapter in each fiscal
year for payments to Guam, American Samoa,
the Virgin Islands of the United States, and
the Commonwealth of the Northern Mariana
Islands to be allotted in accordance with their
respective needs.

(2) Indians! tribes

The Secretary shall reserve not less than 1
percent, and not more than 2 percent, of the
amount appropriated under section 9858 of this
title in each fiscal year for payments to Indian
tribes and tribal organizations with applica-
tions approved under subsection (c¢) of this sec-
tion.

(b) State allotment
(1) General rule

From the amounts appropriated under sec-
tion 9858 of this title for each fiscal year re-
maining after reservations under subsection
(a) of this section, the Secretary shall allot to
each State an amount equal to the sum of—

(A) an amount that bears the same ratio to

50 percent of such remainder as the product

of the young child factor of the State and

the allotment percentage of the State bears
to the sum of the corresponding products for
all States; and

(B) an amount that bears the same ratio to

50 percent of such remainder as the product

of the school lunch factor of the State and

the allotment percentage of the State bears
to the sum of the corresponding products for
all States.

(2) Young child factor

The term ‘‘young child factor” means the
ratio of the number of children in the State
under 5 years of age to the number of such
children in all States as provided by the most
recent annual estimates of population in the
States by the Census Bureau of the Depart-
ment of Commerce.

(3) School lunch factor

The term ‘‘school lunch factor’” means the
ratio of the number of children in the State
who are receiving free or reduced price lunches
under the school lunch program established
under the Richard B. Russell National School
Lunch Act (42 U.S.C. 1751 et seq.) to the num-
ber of such children in all the States as deter-

180 in original. Probably should be “‘Indian’.

mined annually by the Department of Agri-
culture.
(4) Allotment percentage

(A) In general

The allotment percentage for a State is de-
termined by dividing the per capita income
of all individuals in the United States, by
the per capita income of all individuals in
the State.

(B) Limitations

If an allotment percentage determined
under subparagraph (A)—

(i) exceeds 1.2 percent, then the allot-
ment percentage of that State shall be
considered to be 1.2 percent; and

(ii) is less than 0.8 percent, then the al-
lotment percentage of the State shall be
considered to be 0.8 percent.

(C) Per capita income

For purposes of subparagraph (A), per cap-
ita income shall be—

(i) determined at 2-year intervals;

(ii) applied for the 2-year period begin-
ning on October 1 of the first fiscal year
beginning on the date such determination
is made; and

(iii) equal to the average of the annual
per capita incomes for the most recent pe-
riod of 3 consecutive years for which satis-
factory data are available from the De-
partment of Commerce at the time such
determination is made.

(c) Payments for benefit of Indian children

(1) General authority

From amounts reserved under subsection
(a)(2) of this section, the Secretary may make
grants to or enter into contracts with Indian
tribes or tribal organizations that submit ap-
plications under this section, for the planning
and carrying out of programs or activities
consistent with the purposes of this sub-
chapter.

(2) Applications and requirements

An application for a grant or contract under
this section shall provide that:
(A) Coordination

The applicant will coordinate, to the maxi-
mum extent feasible, with the lead agency in
the State or States in which the applicant
will carry out programs or activities under
this section.

(B) Services on reservations

In the case of an applicant located in a
State other than Alaska, California, or
Oklahoma, programs and activities under
this section will be carried out on the Indian
reservation for the benefit of Indian chil-
dren.

(C) Reports and audits

The applicant will make such reports on,
and conduct such audits of, programs and ac-
tivities under a grant or contract under this
section as the Secretary may require.

(3) Consideration of secretarial approval

In determining whether to approve an appli-
cation for a grant or contract under this sec-
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