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of Health and Human Services, jointly with the Sec-
retaries of Defense and of Veterans Affairs, to submit 
to Congress, no later than Apr. 1, 2001, a report on the 
estimated use of health care services furnished by the 
Departments of Defense and of Veterans Affairs to 
medicare beneficiaries. 

REPORT ON MEDICARE MSA (MEDICAL SAVINGS 
ACCOUNT) PLANS 

Pub. L. 106–113, div. B, § 1000(a)(6) [title V, § 552(b)], 
Nov. 29, 1999, 113 Stat. 1536, 1501A–393, directed the 
Medicare Payment Assessment Commission to submit 
to Congress, no later than 1 year after Nov. 29, 1999, a 
report on specific legislative changes that should be 
made to make MSA plans a viable option under the 
Medicare+Choice program. 

GAO AUDIT AND REPORTS ON PROVISION OF 
MEDICARE+CHOICE HEALTH INFORMATION TO BENE-
FICIARIES 

Pub. L. 106–113, div. B, § 1000(a)(6) [title V, § 553(b)], 
Nov. 29, 1999, 113 Stat. 1536, 1501A–393, provided that: 

‘‘(1) IN GENERAL.—Beginning in 2000, the Comptroller 
General shall conduct an annual audit of the expendi-
tures by the Secretary of Health and Human Services 
during the preceding year in providing information re-
garding the Medicare+Choice program under part C of 
title XVIII of the Social Security Act (42 U.S.C. 
1395w–21 et seq.) to eligible medicare beneficiaries. 

‘‘(3) [(2)] REPORTS.—Not later than March 31 of 2001, 
2004, 2007, and 2010, the Comptroller General shall sub-
mit a report to Congress on the results of the audit of 
the expenditures of the preceding 3 years conducted 
pursuant to subsection (a) [enacting provisions set out 
as a note under section 1395ss of this title], together 
with an evaluation of the effectiveness of the means 
used by the Secretary of Health and Human Services in 
providing information regarding the Medicare+Choice 
program under part C of title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395w–21 et seq.) to eligible medicare 
beneficiaries.’’ 

ENROLLMENT TRANSITION RULE 

Pub. L. 105–33, title IV, § 4002(c), Aug. 5, 1997, 111 Stat. 
329, provided that: ‘‘An individual who is enrolled on 
December 31, 1998, with an eligible organization under 
section 1876 of the Social Security Act (42 U.S.C. 
1395mm) shall be considered to be enrolled with that or-
ganization on January 1, 1999, under part C of title 
XVIII of such Act [42 U.S.C. 1395w–21 et seq.] if that or-
ganization has a contract under that part for providing 
services on January 1, 1999 (unless the individual has 
disenrolled effective on that date).’’ 

SECRETARIAL SUBMISSION OF LEGISLATIVE PROPOSAL 

Pub. L. 105–33, title IV, § 4002(f)(2), Aug. 5, 1997, 111 
Stat. 330, directed the Secretary of Health and Human 
Services to submit to Congress, no later than 6 months 
after Aug. 5, 1997, proposed technical and conforming 
amendments in the law as required by the provisions of 
chapter 1 (§§ 4001–4006) of subtitle A of title IV of Pub. 
L. 105–33. 

REPORT ON INTEGRATION AND TRANSITION 

Pub. L. 105–33, title IV, § 4014(c), Aug. 5, 1997, 111 Stat. 
337, directed the Secretary of Health and Human Serv-
ices to submit to Congress, no later than Jan. 1, 1999, 
a plan which provided for the integration of health 
plans offered by social health maintenance organiza-
tions and similar plans as an option under the 
Medicare+Choice program under this part, for a transi-
tion for such organizations operating under demonstra-
tion project authority, and for appropriate payment 
levels for plans offered by such organizations. 

MEDICARE ENROLLMENT DEMONSTRATION PROJECT 

Pub. L. 105–33, title IV, § 4018, Aug. 5, 1997, 111 Stat. 
346, provided that: 

‘‘(a) DEMONSTRATION PROJECT.— 
‘‘(1) ESTABLISHMENT.—The Secretary shall imple-

ment a demonstration project (in this section re-
ferred to as the ‘project’) for the purpose of evaluat-
ing the use of a third-party contractor to conduct the 
Medicare+Choice plan enrollment and disenrollment 
functions, as described in part C of title XVIII of the 
Social Security Act [42 U.S.C. 1395w–21 et seq.] (as 
added by section 4001 of this Act), in an area. 

‘‘(2) CONSULTATION.—Before implementing the 
project under this section, the Secretary shall con-
sult with affected parties on— 

‘‘(A) the design of the project; 
‘‘(B) the selection criteria for the third-party con-

tractor; and 
‘‘(C) the establishment of performance standards, 

as described in paragraph (3). 
‘‘(3) PERFORMANCE STANDARDS.— 

‘‘(A) IN GENERAL.—The Secretary shall establish 
performance standards for the accuracy and timeli-
ness of the Medicare+Choice plan enrollment and 
disenrollment functions performed by the third- 
party contractor. 

‘‘(B) NONCOMPLIANCE.—In the event that the 
third-party contractor is not in substantial compli-
ance with the performance standards established 
under subparagraph (A), such enrollment and dis-
enrollment functions shall be performed by the 
Medicare+Choice plan until the Secretary appoints 
a new third-party contractor. 

‘‘(b) REPORT TO CONGRESS.—The Secretary shall peri-
odically report to Congress on the progress of the 
project conducted pursuant to this section. 

‘‘(c) WAIVER AUTHORITY.—The Secretary shall waive 
compliance with the requirements of part C of title 
XVIII of the Social Security Act [42 U.S.C. 1395w–21 et 
seq.] (as amended by section 4001 of this Act) to such 
extent and for such period as the Secretary determines 
is necessary to conduct the project. 

‘‘(d) DURATION.—A demonstration project under this 
section shall be conducted for a 3-year period. 

‘‘(e) SEPARATE FROM OTHER DEMONSTRATION PROJ-
ECTS.—A project implemented by the Secretary under 
this section shall not be conducted in conjunction with 
any other demonstration project.’’ 

§ 1395w–22. Benefits and beneficiary protections 

(a) Basic benefits 

(1) Requirement 

(A) In general 

Except as provided in section 1395w–28(b)(3) 
of this title for MSA plans and except as pro-
vided in paragraph (6) for MA regional plans, 
each Medicare+Choice plan shall provide to 
members enrolled under this part, through 
providers and other persons that meet the 
applicable requirements of this subchapter 
and part A of subchapter XI of this chapter, 
benefits under the original medicare fee-for- 
service program option (and, for plan years 
before 2006, additional benefits required 
under section 1395w–24(f)(1)(A) of this title). 

(B) Benefits under the original medicare fee- 
for-service program option defined 

(i) In general 

For purposes of this part, the term ‘‘ben-
efits under the original medicare fee-for- 
service program option’’ means those 
items and services (other than hospice 
care) for which benefits are available 
under parts A and B to individuals entitled 
to benefits under part A and enrolled 
under part B, with cost-sharing for those 
services as required under parts A and B 
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or, subject to clause (iii), an actuarially 
equivalent level of cost-sharing as deter-
mined in this part. 

(ii) Special rule for regional plans 

In the case of an MA regional plan in de-
termining an actuarially equivalent level 
of cost-sharing with respect to benefits 
under the original medicare fee-for-service 
program option, there shall only be taken 
into account, with respect to the applica-
tion of section 1395w–27a(b)(2) of this title, 
such expenses only with respect to sub-
paragraph (A) of such section. 

(iii) Limitation on variation of cost sharing 
for certain benefits 

Subject to clause (v), cost-sharing for 
services described in clause (iv) shall not 
exceed the cost-sharing required for those 
services under parts A and B. 

(iv) Services described 

The following services are described in 
this clause: 

(I) Chemotherapy administration serv-
ices. 

(II) Renal dialysis services (as defined 
in section 1395rr(b)(14)(B) of this title). 

(III) Skilled nursing care. 
(IV) Such other services that the Sec-

retary determines appropriate (including 
services that the Secretary determines 
require a high level of predictability and 
transparency for beneficiaries). 

(v) Exception 

In the case of services described in 
clause (iv) for which there is no cost-shar-
ing required under parts A and B, cost- 
sharing may be required for those services 
in accordance with clause (i). 

(2) Satisfaction of requirement 

(A) In general 

A Medicare+Choice plan (other than an 
MSA plan) offered by a Medicare+Choice or-
ganization satisfies paragraph (1)(A), with 
respect to benefits for items and services 
furnished other than through a provider or 
other person that has a contract with the or-
ganization offering the plan, if the plan pro-
vides payment in an amount so that— 

(i) the sum of such payment amount and 
any cost sharing provided for under the 
plan, is equal to at least 

(ii) the total dollar amount of payment 
for such items and services as would other-
wise be authorized under parts A and B of 
this subchapter (including any balance 
billing permitted under such parts). 

(B) Reference to related provisions 

For provision relating to— 
(i) limitations on balance billing against 

Medicare+Choice organizations for non- 
contract providers, see subsection (k) of 
this section and section 1395cc(a)(1)(O) of 
this title, and 

(ii) limiting actuarial value of enrollee 
liability for covered benefits, see section 
1395w–24(e) of this title. 

(C) Election of uniform coverage determina-
tion 

In the case of a Medicare+Choice organiza-
tion that offers a Medicare+Choice plan in 
an area in which more than one local cov-
erage determination is applied with respect 
to different parts of the area, the organiza-
tion may elect to have the local coverage de-
termination for the part of the area that is 
most beneficial to Medicare+Choice enroll-
ees (as identified by the Secretary) apply 
with respect to all Medicare+Choice enroll-
ees enrolled in the plan. 

(3) Supplemental benefits 

(A) Benefits included subject to Secretary’s 
approval 

Each Medicare+Choice organization may 
provide to individuals enrolled under this 
part, other than under an MSA plan (with-
out affording those individuals an option to 
decline the coverage), supplemental health 
care benefits that the Secretary may ap-
prove. The Secretary shall approve any such 
supplemental benefits unless the Secretary 
determines that including such supple-
mental benefits would substantially discour-
age enrollment by Medicare+Choice eligible 
individuals with the organization. 

(B) At enrollees’ option 

(i) In general 

Subject to clause (ii), a Medicare+Choice 
organization may provide to individuals 
enrolled under this part supplemental 
health care benefits that the individuals 
may elect, at their option, to have cov-
ered. 

(ii) Special rule for MSA plans 

A Medicare+Choice organization may 
not provide, under an MSA plan, supple-
mental health care benefits that cover the 
deductible described in section 
1395w–28(b)(2)(B) of this title. In applying 
the previous sentence, health benefits de-
scribed in section 1395ss(u)(2)(B) of this 
title shall not be treated as covering such 
deductible. 

(C) Application to Medicare+Choice private 
fee-for-service plans 

Nothing in this paragraph shall be con-
strued as preventing a Medicare+Choice pri-
vate fee-for-service plan from offering sup-
plemental benefits that include payment for 
some or all of the balance billing amounts 
permitted consistent with subsection (k) of 
this section and coverage of additional serv-
ices that the plan finds to be medically nec-
essary. Such benefits may include reduc-
tions in cost-sharing below the actuarial 
value specified in section 1395w–24(e)(4)(B) of 
this title. 

(4) Organization as secondary payer 

Notwithstanding any other provision of law, 
a Medicare+Choice organization may (in the 
case of the provision of items and services to 
an individual under a Medicare+Choice plan 
under circumstances in which payment under 
this subchapter is made secondary pursuant to 
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1 See References in Text note below. 

section 1395y(b)(2) of this title) charge or au-
thorize the provider of such services to charge, 
in accordance with the charges allowed under 
a law, plan, or policy described in such sec-
tion— 

(A) the insurance carrier, employer, or 
other entity which under such law, plan, or 
policy is to pay for the provision of such 
services, or 

(B) such individual to the extent that the 
individual has been paid under such law, 
plan, or policy for such services. 

(5) National coverage determinations and legis-
lative changes in benefits 

If there is a national coverage determination 
or legislative change in benefits required to be 
provided under this part made in the period 
beginning on the date of an announcement 
under section 1395w–23(b) of this title and end-
ing on the date of the next announcement 
under such section and the Secretary projects 
that the determination will result in a signifi-
cant change in the costs to a Medicare+Choice 
organization of providing the benefits that are 
the subject of such national coverage deter-
mination and that such change in costs was 
not incorporated in the determination of the 
annual Medicare+Choice capitation rate under 
section 1395w–23 of this title included in the 
announcement made at the beginning of such 
period, then, unless otherwise required by 
law— 

(A) such determination or legislative 
change in benefits shall not apply to con-
tracts under this part until the first con-
tract year that begins after the end of such 
period, and 

(B) if such coverage determination or leg-
islative change provides for coverage of addi-
tional benefits or coverage under additional 
circumstances, section 1395w–21(i)(1) of this 
title shall not apply to payment for such ad-
ditional benefits or benefits provided under 
such additional circumstances until the first 
contract year that begins after the end of 
such period. 

The projection under the previous sentence 
shall be based on an analysis by the Chief Ac-
tuary of the Centers for Medicare & Medicaid 
Services of the actuarial costs associated with 
the coverage determination or legislative 
change in benefits. 

(6) Special benefit rules for regional plans 

In the case of an MA plan that is an MA re-
gional plan, benefits under the plan shall in-
clude the benefits described in paragraphs (1) 
and (2) of section 1395w–27a(b) of this title. 

(7) Limitation on cost-sharing for dual eligibles 
and qualified medicare beneficiaries 

In the case of an individual who is a full-ben-
efit dual eligible individual (as defined in sec-
tion 1396u–5(c)(6) of this title) or a qualified 
medicare beneficiary (as defined in section 
1396d(p)(1) of this title) and who is enrolled in 
a specialized Medicare Advantage plan for spe-
cial needs individuals described in section 
1395w–28(b)(6)(B)(ii) of this title, the plan may 
not impose cost-sharing that exceeds the 
amount of cost-sharing that would be per-

mitted with respect to the individual under 
subchapter XIX if the individual were not en-
rolled in such plan. 

(b) Antidiscrimination 

(1) Beneficiaries 

(A) In general 

A Medicare+Choice organization may not 
deny, limit, or condition the coverage or 
provision of benefits under this part, for in-
dividuals permitted to be enrolled with the 
organization under this part, based on any 
health status-related factor described in sec-
tion 2702(a)(1) of the Public Health Service 
Act.1 The Secretary shall not approve a plan 
of an organization if the Secretary deter-
mines that the design of the plan and its 
benefits are likely to substantially discour-
age enrollment by certain MA eligible indi-
viduals with the organization. 

(B) Construction 

Subparagraph (A) shall not be construed as 
requiring a Medicare+Choice organization to 
enroll individuals who are determined to 
have end-stage renal disease, except as pro-
vided under section 1395w–21(a)(3)(B) of this 
title. 

(2) Providers 

A Medicare+Choice organization shall not 
discriminate with respect to participation, re-
imbursement, or indemnification as to any 
provider who is acting within the scope of the 
provider’s license or certification under appli-
cable State law, solely on the basis of such li-
cense or certification. This paragraph shall 
not be construed to prohibit a plan from in-
cluding providers only to the extent necessary 
to meet the needs of the plan’s enrollees or 
from establishing any measure designed to 
maintain quality and control costs consistent 
with the responsibilities of the plan. 

(c) Disclosure requirements 

(1) Detailed description of plan provisions 

A Medicare+Choice organization shall dis-
close, in clear, accurate, and standardized 
form to each enrollee with a Medicare+Choice 
plan offered by the organization under this 
part at the time of enrollment and at least an-
nually thereafter, the following information 
regarding such plan: 

(A) Service area 

The plan’s service area. 

(B) Benefits 

Benefits offered under the plan, including 
information described in section 
1395w–21(d)(3)(A) of this title and exclusions 
from coverage and, if it is an MSA plan, a 
comparison of benefits under such a plan 
with benefits under other Medicare+Choice 
plans. 

(C) Access 

The number, mix, and distribution of plan 
providers, out-of-network coverage (if any) 
provided by the plan, and any point-of-serv-
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ice option (including the supplemental pre-
mium for such option). 

(D) Out-of-area coverage 

Out-of-area coverage provided by the plan. 

(E) Emergency coverage 

Coverage of emergency services, includ-
ing— 

(i) the appropriate use of emergency 
services, including use of the 911 telephone 
system or its local equivalent in emer-
gency situations and an explanation of 
what constitutes an emergency situation; 

(ii) the process and procedures of the 
plan for obtaining emergency services; and 

(iii) the locations of (I) emergency de-
partments, and (II) other settings, in 
which plan physicians and hospitals pro-
vide emergency services and post-stabiliza-
tion care. 

(F) Supplemental benefits 

Supplemental benefits available from the 
organization offering the plan, including— 

(i) whether the supplemental benefits are 
optional, 

(ii) the supplemental benefits covered, 
and 

(iii) the Medicare+Choice monthly sup-
plemental beneficiary premium for the 
supplemental benefits. 

(G) Prior authorization rules 

Rules regarding prior authorization or 
other review requirements that could result 
in nonpayment. 

(H) Plan grievance and appeals procedures 

All plan appeal or grievance rights and 
procedures. 

(I) Quality improvement program 

A description of the organization’s quality 
improvement program under subsection (e) 
of this section. 

(2) Disclosure upon request 

Upon request of a Medicare+Choice eligible 
individual, a Medicare+Choice organization 
must provide the following information to 
such individual: 

(A) The general coverage information and 
general comparative plan information made 
available under clauses (i) and (ii) of section 
1395w–21(d)(2)(A) of this title. 

(B) Information on procedures used by the 
organization to control utilization of serv-
ices and expenditures. 

(C) Information on the number of griev-
ances, redeterminations, and appeals and on 
the disposition in the aggregate of such mat-
ters. 

(D) An overall summary description as to 
the method of compensation of participating 
physicians. 

(d) Access to services 

(1) In general 

A Medicare+Choice organization offering a 
Medicare+Choice plan may select the provid-
ers from whom the benefits under the plan are 
provided so long as— 

(A) the organization makes such benefits 
available and accessible to each individual 
electing the plan within the plan service 
area with reasonable promptness and in a 
manner which assures continuity in the pro-
vision of benefits; 

(B) when medically necessary the organi-
zation makes such benefits available and ac-
cessible 24 hours a day and 7 days a week; 

(C) the plan provides for reimbursement 
with respect to services which are covered 
under subparagraphs (A) and (B) and which 
are provided to such an individual other 
than through the organization, if— 

(i) the services were not emergency serv-
ices (as defined in paragraph (3)), but (I) 
the services were medically necessary and 
immediately required because of an un-
foreseen illness, injury, or condition, and 
(II) it was not reasonable given the cir-
cumstances to obtain the services through 
the organization, 

(ii) the services were renal dialysis serv-
ices and were provided other than through 
the organization because the individual 
was temporarily out of the plan’s service 
area, or 

(iii) the services are maintenance care or 
post-stabilization care covered under the 
guidelines established under paragraph (2); 

(D) the organization provides access to ap-
propriate providers, including credentialed 
specialists, for medically necessary treat-
ment and services; and 

(E) coverage is provided for emergency 
services (as defined in paragraph (3)) without 
regard to prior authorization or the emer-
gency care provider’s contractual relation-
ship with the organization. 

(2) Guidelines respecting coordination of post- 
stabilization care 

A Medicare+Choice plan shall comply with 
such guidelines as the Secretary may pre-
scribe relating to promoting efficient and 
timely coordination of appropriate mainte-
nance and post-stabilization care of an en-
rollee after the enrollee has been determined 
to be stable under section 1395dd of this title. 

(3) ‘‘Emergency services’’ defined 

In this subsection— 

(A) In general 

The term ‘‘emergency services’’ means, 
with respect to an individual enrolled with 
an organization, covered inpatient and out-
patient services that— 

(i) are furnished by a provider that is 
qualified to furnish such services under 
this subchapter, and 

(ii) are needed to evaluate or stabilize an 
emergency medical condition (as defined 
in subparagraph (B)). 

(B) Emergency medical condition based on 
prudent layperson 

The term ‘‘emergency medical condition’’ 
means a medical condition manifesting it-
self by acute symptoms of sufficient severity 
(including severe pain) such that a prudent 
layperson, who possesses an average knowl-
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edge of health and medicine, could reason-
ably expect the absence of immediate medi-
cal attention to result in— 

(i) placing the health of the individual 
(or, with respect to a pregnant woman, the 
health of the woman or her unborn child) 
in serious jeopardy, 

(ii) serious impairment to bodily func-
tions, or 

(iii) serious dysfunction of any bodily 
organ or part. 

(4) Assuring access to services in 
Medicare+Choice private fee-for-service 
plans 

In addition to any other requirements under 
this part, in the case of a Medicare+Choice pri-
vate fee-for-service plan, the organization of-
fering the plan must demonstrate to the Sec-
retary that the organization has sufficient 
number and range of health care professionals 
and providers willing to provide services under 
the terms of the plan. Subject to paragraphs 
(5) and (6), the Secretary shall find that an or-
ganization has met such requirement with re-
spect to any category of health care profes-
sional or provider if, with respect to that cat-
egory of provider— 

(A) the plan has established payment rates 
for covered services furnished by that cat-
egory of provider that are not less than the 
payment rates provided for under part A of 
this subchapter, part B of this subchapter, or 
both, for such services, or 

(B) the plan has contracts or agreements 
(other than deemed contracts or agreements 
under subsection (j)(6) of this section) with a 
sufficient number and range of providers 
within such category to meet the access 
standards in subparagraphs (A) through (E) 
of paragraph (1), 

or a combination of both. The previous sen-
tence shall not be construed as restricting the 
persons from whom enrollees under such a 
plan may obtain covered benefits, except that, 
if a plan entirely meets such requirement with 
respect to a category of health care profes-
sional or provider on the basis of subparagraph 
(B), it may provide for a higher beneficiary co-
payment in the case of health care profes-
sionals and providers of that category who do 
not have contracts or agreements (other than 
deemed contracts or agreements under sub-
section (j)(6) of this section) to provide cov-
ered services under the terms of the plan. 

(5) Requirement of certain nonemployer Medi-
care Advantage private fee-for-service 
plans to use contracts with providers 

(A) In general 

For plan year 2011 and subsequent plan 
years, in the case of a Medicare Advantage 
private fee-for-service plan not described in 
paragraph (1) or (2) of section 1395w–27(i) of 
this title operating in a network area (as de-
fined in subparagraph (B)), the plan shall 
meet the access standards under paragraph 
(4) in that area only through entering into 
written contracts as provided for under sub-
paragraph (B) of such paragraph and not, in 
whole or in part, through the establishment 

of payment rates meeting the requirements 
under subparagraph (A) of such paragraph. 

(B) Network area defined 

For purposes of subparagraph (A), the term 
‘‘network area’’ means, for a plan year, an 
area which the Secretary identifies (in the 
Secretary’s announcement of the proposed 
payment rates for the previous plan year 
under section 1395w–23(b)(1)(B) of this title) 
as having at least 2 network-based plans (as 
defined in subparagraph (C)) with enrollment 
under this part as of the first day of the year 
in which such announcement is made. 

(C) Network-based plan defined 

(i) In general 

For purposes of subparagraph (B), the 
term ‘‘network-based plan’’ means— 

(I) except as provided in clause (ii), a 
Medicare Advantage plan that is a coor-
dinated care plan described in section 
1395w–21(a)(2)(A)(i) of this title; 

(II) a network-based MSA plan; and 
(III) a reasonable cost reimbursement 

plan under section 1395mm of this title. 

(ii) Exclusion of non-network regional 
PPOS 

The term ‘‘network-based plan’’ shall 
not include an MA regional plan that, with 
respect to the area, meets access adequacy 
standards under this part substantially 
through the authority of section 
422.112(a)(1)(ii) of title 42, Code of Federal 
Regulations, rather than through written 
contracts. 

(6) Requirement of all employer Medicare Ad-
vantage private fee-for-service plans to use 
contracts with providers 

For plan year 2011 and subsequent plan 
years, in the case of a Medicare Advantage pri-
vate fee-for-service plan that is described in 
paragraph (1) or (2) of section 1395w–27(i) of 
this title, the plan shall meet the access 
standards under paragraph (4) only through 
entering into written contracts as provided for 
under subparagraph (B) of such paragraph and 
not, in whole or in part, through the establish-
ment of payment rates meeting the require-
ments under subparagraph (A) of such para-
graph. 

(e) Quality improvement program 

(1) In general 

Each MA organization shall have an ongoing 
quality improvement program for the purpose 
of improving the quality of care provided to 
enrollees in each MA plan offered by such or-
ganization. 

(2) Chronic care improvement programs 

As part of the quality improvement program 
under paragraph (1), each MA organization 
shall have a chronic care improvement pro-
gram. Each chronic care improvement pro-
gram shall have a method for monitoring and 
identifying enrollees with multiple or suffi-
ciently severe chronic conditions that meet 
criteria established by the organization for 
participation under the program. 
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(3) Data 

(A) Collection, analysis, and reporting 

(i) In general 

Except as provided in clauses (ii) and 
(iii) with respect to plans described in such 
clauses and subject to subparagraph (B), as 
part of the quality improvement program 
under paragraph (1), each MA organization 
shall provide for the collection, analysis, 
and reporting of data that permits the 
measurement of health outcomes and 
other indices of quality. With respect to 
MA private fee-for-service plans and MSA 
plans, the requirements under the preced-
ing sentence may not exceed the require-
ments under this subparagraph with re-
spect to MA local plans that are preferred 
provider organization plans, except that, 
for plan year 2010, the limitation under 
clause (iii) shall not apply and such re-
quirements shall apply only with respect 
to administrative claims data. 

(ii) Special requirements for specialized 
MA plans for special needs individuals 

In addition to the data required to be 
collected, analyzed, and reported under 
clause (i) and notwithstanding the limita-
tions under subparagraph (B), as part of 
the quality improvement program under 
paragraph (1), each MA organization offer-
ing a specialized Medicare Advantage plan 
for special needs individuals shall provide 
for the collection, analysis, and reporting 
of data that permits the measurement of 
health outcomes and other indices of qual-
ity with respect to the requirements de-
scribed in paragraphs (2) through (5) of 
subsection (f). Such data may be based on 
claims data and shall be at the plan level. 

(iii) Application to local preferred provider 
organizations and MA regional plans 

Clause (i) shall apply to MA organiza-
tions with respect to MA local plans that 
are preferred provider organization plans 
and to MA regional plans only insofar as 
services are furnished by providers or serv-
ices, physicians, and other health care 
practitioners and suppliers that have con-
tracts with such organization to furnish 
services under such plans. 

(iv) Definition of preferred provider orga-
nization plan 

In this subparagraph, the term ‘‘pre-
ferred provider organization plan’’ means 
an MA plan that— 

(I) has a network of providers that 
have agreed to a contractually specified 
reimbursement for covered benefits with 
the organization offering the plan; 

(II) provides for reimbursement for all 
covered benefits regardless of whether 
such benefits are provided within such 
network of providers; and 

(III) is offered by an organization that 
is not licensed or organized under State 
law as a health maintenance organiza-
tion. 

(B) Limitations 

(i) Types of data 

The Secretary shall not collect under 
subparagraph (A) data on quality, out-
comes, and beneficiary satisfaction to fa-
cilitate consumer choice and program ad-
ministration other than the types of data 
that were collected by the Secretary as of 
November 1, 2003. 

(ii) Changes in types of data 

Subject to subclause (iii), the Secretary 
may only change the types of data that are 
required to be submitted under subpara-
graph (A) after submitting to Congress a 
report on the reasons for such changes 
that was prepared in consultation with MA 
organizations and private accrediting bod-
ies. 

(iii) Construction 

Nothing in the 2 subsection shall be con-
strued as restricting the ability of the Sec-
retary to carry out the duties under sec-
tion 1395w–21(d)(4)(D) of this title. 

(4) Treatment of accreditation 

(A) In general 

The Secretary shall provide that a 
Medicare+Choice organization is deemed to 
meet all the requirements described in any 
specific clause of subparagraph (B) if the or-
ganization is accredited (and periodically re-
accredited) by a private accrediting organi-
zation under a process that the Secretary 
has determined assures that the accrediting 
organization applies and enforces standards 
that meet or exceed the standards estab-
lished under section 1395w–26 of this title to 
carry out the requirements in such clause. 

(B) Requirements described 

The provisions described in this subpara-
graph are the following: 

(i) Paragraphs (1) through (3) of this sub-
section (relating to quality improvement 
programs). 

(ii) Subsection (b) of this section (relat-
ing to antidiscrimination). 

(iii) Subsection (d) of this section (relat-
ing to access to services). 

(iv) Subsection (h) of this section (relat-
ing to confidentiality and accuracy of en-
rollee records). 

(v) Subsection (i) of this section (relat-
ing to information on advance directives). 

(vi) Subsection (j) of this section (relat-
ing to provider participation rules). 

(vii) The requirements described in sec-
tion 1395w–104(j) of this title, to the extent 
such requirements apply under section 
1395w–131(c) of this title. 

(C) Timely action on applications 

The Secretary shall determine, within 210 
days after the date the Secretary receives an 
application by a private accrediting organi-
zation and using the criteria specified in sec-
tion 1395bb(a)(2) of this title, whether the 
process of the private accrediting organiza-
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tion meets the requirements with respect to 
any specific clause in subparagraph (B) with 
respect to which the application is made. 
The Secretary may not deny such an appli-
cation on the basis that it seeks to meet the 
requirements with respect to only one, or 
more than one, such specific clause. 

(D) Construction 

Nothing in this paragraph shall be con-
strued as limiting the authority of the Sec-
retary under section 1395w–27 of this title, 
including the authority to terminate con-
tracts with Medicare+Choice organizations 
under subsection (c)(2) of such section. 

(f) Grievance mechanism 

Each Medicare+Choice organization must pro-
vide meaningful procedures for hearing and re-
solving grievances between the organization (in-
cluding any entity or individual through which 
the organization provides health care services) 
and enrollees with Medicare+Choice plans of the 
organization under this part. 

(g) Coverage determinations, reconsiderations, 
and appeals 

(1) Determinations by organization 

(A) In general 

A Medicare+Choice organization shall 
have a procedure for making determinations 
regarding whether an individual enrolled 
with the plan of the organization under this 
part is entitled to receive a health service 
under this section and the amount (if any) 
that the individual is required to pay with 
respect to such service. Subject to paragraph 
(3), such procedures shall provide for such 
determination to be made on a timely basis. 

(B) Explanation of determination 

Such a determination that denies cov-
erage, in whole or in part, shall be in writing 
and shall include a statement in understand-
able language of the reasons for the denial 
and a description of the reconsideration and 
appeals processes. 

(2) Reconsiderations 

(A) In general 

The organization shall provide for recon-
sideration of a determination described in 
paragraph (1)(B) upon request by the en-
rollee involved. The reconsideration shall be 
within a time period specified by the Sec-
retary, but shall be made, subject to para-
graph (3), not later than 60 days after the 
date of the receipt of the request for recon-
sideration. 

(B) Physician decision on certain reconsider-
ations 

A reconsideration relating to a determina-
tion to deny coverage based on a lack of 
medical necessity shall be made only by a 
physician with appropriate expertise in the 
field of medicine which necessitates treat-
ment who is other than a physician involved 
in the initial determination. 

(3) Expedited determinations and reconsider-
ations 

(A) Receipt of requests 

(i) Enrollee requests 

An enrollee in a Medicare+Choice plan 
may request, either in writing or orally, 
an expedited determination under para-
graph (1) or an expedited reconsideration 
under paragraph (2) by the Medicare+ 
Choice organization. 

(ii) Physician requests 

A physician, regardless whether the phy-
sician is affiliated with the organization or 
not, may request, either in writing or oral-
ly, such an expedited determination or re-
consideration. 

(B) Organization procedures 

(i) In general 

The Medicare+Choice organization shall 
maintain procedures for expediting organi-
zation determinations and reconsider-
ations when, upon request of an enrollee, 
the organization determines that the ap-
plication of the normal time frame for 
making a determination (or a reconsider-
ation involving a determination) could se-
riously jeopardize the life or health of the 
enrollee or the enrollee’s ability to regain 
maximum function. 

(ii) Expedition required for physician re-
quests 

In the case of a request for an expedited 
determination or reconsideration made 
under subparagraph (A)(ii), the organiza-
tion shall expedite the determination or 
reconsideration if the request indicates 
that the application of the normal time 
frame for making a determination (or a re-
consideration involving a determination) 
could seriously jeopardize the life or 
health of the enrollee or the enrollee’s 
ability to regain maximum function. 

(iii) Timely response 

In cases described in clauses (i) and (ii), 
the organization shall notify the enrollee 
(and the physician involved, as appro-
priate) of the determination or reconsider-
ation under time limitations established 
by the Secretary, but not later than 72 
hours of the time of receipt of the request 
for the determination or reconsideration 
(or receipt of the information necessary to 
make the determination or reconsider-
ation), or such longer period as the Sec-
retary may permit in specified cases. 

(4) Independent review of certain coverage de-
nials 

The Secretary shall contract with an inde-
pendent, outside entity to review and resolve 
in a timely manner reconsiderations that af-
firm denial of coverage, in whole or in part. 
The provisions of section 1395ff(c)(5) of this 
title shall apply to independent outside enti-
ties under contract with the Secretary under 
this paragraph. 

(5) Appeals 

An enrollee with a Medicare+Choice plan of 
a Medicare+Choice organization under this 
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part who is dissatisfied by reason of the en-
rollee’s failure to receive any health service to 
which the enrollee believes the enrollee is en-
titled and at no greater charge than the en-
rollee believes the enrollee is required to pay 
is entitled, if the amount in controversy is 
$100 or more, to a hearing before the Secretary 
to the same extent as is provided in section 
405(b) of this title, and in any such hearing the 
Secretary shall make the organization a 
party. If the amount in controversy is $1,000 or 
more, the individual or organization shall, 
upon notifying the other party, be entitled to 
judicial review of the Secretary’s final deci-
sion as provided in section 405(g) of this title, 
and both the individual and the organization 
shall be entitled to be parties to that judicial 
review. In applying subsections (b) and (g) of 
section 405 of this title as provided in this 
paragraph, and in applying section 405(l) of 
this title thereto, any reference therein to the 
Commissioner of Social Security or the Social 
Security Administration shall be considered a 
reference to the Secretary or the Department 
of Health and Human Services, respectively. 
The provisions of section 1395ff(b)(1)(E)(iii) of 
this title shall apply with respect to dollar 
amounts specified in the first 2 sentences of 
this paragraph in the same manner as they 
apply to the dollar amounts specified in sec-
tion 1395ff(b)(1)(E)(i) of this title. 

(h) Confidentiality and accuracy of enrollee 
records 

Insofar as a Medicare+Choice organization 
maintains medical records or other health infor-
mation regarding enrollees under this part, the 
Medicare+Choice organization shall establish 
procedures— 

(1) to safeguard the privacy of any individ-
ually identifiable enrollee information; 

(2) to maintain such records and information 
in a manner that is accurate and timely; and 

(3) to assure timely access of enrollees to 
such records and information. 

(i) Information on advance directives 

Each Medicare+Choice organization shall 
meet the requirement of section 1395cc(f) of this 
title (relating to maintaining written policies 
and procedures respecting advance directives). 

(j) Rules regarding provider participation 

(1) Procedures 

Insofar as a Medicare+Choice organization 
offers benefits under a Medicare+Choice plan 
through agreements with physicians, the orga-
nization shall establish reasonable procedures 
relating to the participation (under an agree-
ment between a physician and the organiza-
tion) of physicians under such a plan. Such 
procedures shall include— 

(A) providing notice of the rules regarding 
participation, 

(B) providing written notice of participa-
tion decisions that are adverse to physi-
cians, and 

(C) providing a process within the organi-
zation for appealing such adverse decisions, 
including the presentation of information 
and views of the physician regarding such 
decision. 

(2) Consultation in medical policies 

A Medicare+Choice organization shall con-
sult with physicians who have entered into 
participation agreements with the organiza-
tion regarding the organization’s medical pol-
icy, quality, and medical management proce-
dures. 

(3) Prohibiting interference with provider ad-
vice to enrollees 

(A) In general 

Subject to subparagraphs (B) and (C), a 
Medicare+Choice organization (in relation to 
an individual enrolled under a Medicare+ 
Choice plan offered by the organization 
under this part) shall not prohibit or other-
wise restrict a covered health care profes-
sional (as defined in subparagraph (D)) from 
advising such an individual who is a patient 
of the professional about the health status of 
the individual or medical care or treatment 
for the individual’s condition or disease, re-
gardless of whether benefits for such care or 
treatment are provided under the plan, if the 
professional is acting within the lawful 
scope of practice. 

(B) Conscience protection 

Subparagraph (A) shall not be construed as 
requiring a Medicare+Choice plan to provide, 
reimburse for, or provide coverage of a coun-
seling or referral service if the Medicare+ 
Choice organization offering the plan— 

(i) objects to the provision of such serv-
ice on moral or religious grounds; and 

(ii) in the manner and through the writ-
ten instrumentalities such Medicare+ 
Choice organization deems appropriate, 
makes available information on its poli-
cies regarding such service to prospective 
enrollees before or during enrollment and 
to enrollees within 90 days after the date 
that the organization or plan adopts a 
change in policy regarding such a counsel-
ing or referral service. 

(C) Construction 

Nothing in subparagraph (B) shall be con-
strued to affect disclosure requirements 
under State law or under the Employee Re-
tirement Income Security Act of 1974 [29 
U.S.C. 1001 et seq.]. 

(D) ‘‘Health care professional’’ defined 

For purposes of this paragraph, the term 
‘‘health care professional’’ means a physi-
cian (as defined in section 1395x(r) of this 
title) or other health care professional if 
coverage for the professional’s services is 
provided under the Medicare+Choice plan for 
the services of the professional. Such term 
includes a podiatrist, optometrist, chiro-
practor, psychologist, dentist, physician as-
sistant, physical or occupational therapist 
and therapy assistant, speech-language pa-
thologist, audiologist, registered or licensed 
practical nurse (including nurse practi-
tioner, clinical nurse specialist, certified 
registered nurse anesthetist, and certified 
nurse-midwife), licensed certified social 
worker, registered respiratory therapist, and 
certified respiratory therapy technician. 
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(4) Limitations on physician incentive plans 

(A) In general 

No Medicare+Choice organization may op-
erate any physician incentive plan (as de-
fined in subparagraph (B)) unless the organi-
zation provides assurances satisfactory to 
the Secretary that the following require-
ments are met: 

(i) No specific payment is made directly 
or indirectly under the plan to a physician 
or physician group as an inducement to re-
duce or limit medically necessary services 
provided with respect to a specific individ-
ual enrolled with the organization. 

(ii) If the plan places a physician or phy-
sician group at substantial financial risk 
(as determined by the Secretary) for serv-
ices not provided by the physician or phy-
sician group, the organization provides 
stop-loss protection for the physician or 
group that is adequate and appropriate, 
based on standards developed by the Sec-
retary that take into account the number 
of physicians placed at such substantial fi-
nancial risk in the group or under the plan 
and the number of individuals enrolled 
with the organization who receive services 
from the physician or group. 

(B) ‘‘Physician incentive plan’’ defined 

In this paragraph, the term ‘‘physician in-
centive plan’’ means any compensation ar-
rangement between a Medicare+Choice orga-
nization and a physician or physician group 
that may directly or indirectly have the ef-
fect of reducing or limiting services provided 
with respect to individuals enrolled with the 
organization under this part. 

(5) Limitation on provider indemnification 

A Medicare+Choice organization may not 
provide (directly or indirectly) for a health 
care professional, provider of services, or other 
entity providing health care services (or group 
of such professionals, providers, or entities) to 
indemnify the organization against any liabil-
ity resulting from a civil action brought for 
any damage caused to an enrollee with a 
Medicare+Choice plan of the organization 
under this part by the organization’s denial of 
medically necessary care. 

(6) Special rules for Medicare+Choice private 
fee-for-service plans 

For purposes of applying this part (including 
subsection (k)(1) of this section) and section 
1395cc(a)(1)(O) of this title, a hospital (or other 
provider of services), a physician or other 
health care professional, or other entity fur-
nishing health care services is treated as hav-
ing an agreement or contract in effect with a 
Medicare+Choice organization (with respect to 
an individual enrolled in a Medicare+Choice 
private fee-for-service plan it offers), if— 

(A) the provider, professional, or other en-
tity furnishes services that are covered 
under the plan to such an enrollee; and 

(B) before providing such services, the pro-
vider, professional, or other entity— 

(i) has been informed of the individual’s 
enrollment under the plan, and 

(ii) either— 
(I) has been informed of the terms and 

conditions of payment for such services 
under the plan, or 

(II) is given a reasonable opportunity 
to obtain information concerning such 
terms and conditions, 

in a manner reasonably designed to effect 
informed agreement by a provider. 

The previous sentence shall only apply in the 
absence of an explicit agreement between such 
a provider, professional, or other entity and 
the Medicare+Choice organization. 

(7) Promotion of e-prescribing by MA plans 

(A) In general 

An MA–PD plan may provide for a separate 
payment or otherwise provide for a differen-
tial payment for a participating physician 
that prescribes covered part D drugs in ac-
cordance with an electronic prescription 
drug program that meets standards estab-
lished under section 1395w–104(e) of this title. 

(B) Considerations 

Such payment may take into consider-
ation the costs of the physician in imple-
menting such a program and may also be in-
creased for those participating physicians 
who significantly increase— 

(i) formulary compliance; 
(ii) lower cost, therapeutically equiva-

lent alternatives; 
(iii) reductions in adverse drug inter-

actions; and 
(iv) efficiencies in filing prescriptions 

through reduced administrative costs. 

(C) Structure 

Additional or increased payments under 
this subsection may be structured in the 
same manner as medication therapy man-
agement fees are structured under section 
1395w–104(c)(2)(E) 1 of this title. 

(k) Treatment of services furnished by certain 
providers 

(1) In general 

Except as provided in paragraph (2), a physi-
cian or other entity (other than a provider of 
services) that does not have a contract estab-
lishing payment amounts for services fur-
nished to an individual enrolled under this 
part with a Medicare+Choice organization de-
scribed in section 1395w–21(a)(2)(A) of this title 
or with an organization offering an MSA plan 
shall accept as payment in full for covered 
services under this subchapter that are fur-
nished to such an individual the amounts that 
the physician or other entity could collect if 
the individual were not so enrolled. Any pen-
alty or other provision of law that applies to 
such a payment with respect to an individual 
entitled to benefits under this subchapter (but 
not enrolled with a Medicare+Choice organiza-
tion under this part) also applies with respect 
to an individual so enrolled. 
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(2) Application to Medicare+Choice private fee- 
for-service plans 

(A) Balance billing limits under Medicare+ 
Choice private fee-for-service plans in 
case of contract providers 

(i) In general 

In the case of an individual enrolled in a 
Medicare+Choice private fee-for-service 
plan under this part, a physician, provider 
of services, or other entity that has a con-
tract (including through the operation of 
subsection (j)(6) of this section) establish-
ing a payment rate for services furnished 
to the enrollee shall accept as payment in 
full for covered services under this sub-
chapter that are furnished to such an indi-
vidual an amount not to exceed (including 
any deductibles, coinsurance, copayments, 
or balance billing otherwise permitted 
under the plan) an amount equal to 115 
percent of such payment rate. 

(ii) Procedures to enforce limits 

The Medicare+Choice organization that 
offers such a plan shall establish proce-
dures, similar to the procedures described 
in section 1395w–4(g)(1)(A) of this title, in 
order to carry out the previous sentence. 

(iii) Assuring enforcement 

If the Medicare+Choice organization 
fails to establish and enforce procedures 
required under clause (ii), the organization 
is subject to intermediate sanctions under 
section 1395w–27(g) of this title. 

(B) Enrollee liability for noncontract provid-
ers 

For provision— 
(i) establishing minimum payment rate 

in the case of noncontract providers under 
a Medicare+Choice private fee-for-service 
plan, see subsection (a)(2) of this section; 
or 

(ii) limiting enrollee liability in the case 
of covered services furnished by such pro-
viders, see paragraph (1) and section 
1395cc(a)(1)(O) of this title. 

(C) Information on beneficiary liability 

(i) In general 

Each Medicare+Choice organization that 
offers a Medicare+Choice private fee-for- 
service plan shall provide that enrollees 
under the plan who are furnished services 
for which payment is sought under the 
plan are provided an appropriate expla-
nation of benefits (consistent with that 
provided under parts A and B of this sub-
chapter and, if applicable, under medicare 
supplemental policies) that includes a 
clear statement of the amount of the en-
rollee’s liability (including any liability 
for balance billing consistent with this 
subsection) with respect to payments for 
such services. 

(ii) Advance notice before receipt of in-
patient hospital services and certain 
other services 

In addition, such organization shall, in 
its terms and conditions of payments to 

hospitals for inpatient hospital services 
and for other services identified by the 
Secretary for which the amount of the bal-
ance billing under subparagraph (A) could 
be substantial, require the hospital to pro-
vide to the enrollee, before furnishing such 
services and if the hospital imposes bal-
ance billing under subparagraph (A)— 

(I) notice of the fact that balance bill-
ing is permitted under such subpara-
graph for such services, and 

(II) a good faith estimate of the likely 
amount of such balance billing (if any), 
with respect to such services, based upon 
the presenting condition of the enrollee. 

(l) Return to home skilled nursing facilities for 
covered post-hospital extended care services 

(1) Ensuring return to home SNF 

(A) In general 

In providing coverage of post-hospital ex-
tended care services, a Medicare+Choice 
plan shall provide for such coverage through 
a home skilled nursing facility if the follow-
ing conditions are met: 

(i) Enrollee election 

The enrollee elects to receive such cov-
erage through such facility. 

(ii) SNF agreement 

The facility has a contract with the 
Medicare+Choice organization for the pro-
vision of such services, or the facility 
agrees to accept substantially similar pay-
ment under the same terms and conditions 
that apply to similarly situated skilled 
nursing facilities that are under contract 
with the Medicare+Choice organization for 
the provision of such services and through 
which the enrollee would otherwise receive 
such services. 

(B) Manner of payment to home SNF 

The organization shall provide payment to 
the home skilled nursing facility consistent 
with the contract or the agreement de-
scribed in subparagraph (A)(ii), as the case 
may be. 

(2) No less favorable coverage 

The coverage provided under paragraph (1) 
(including scope of services, cost-sharing, and 
other criteria of coverage) shall be no less fa-
vorable to the enrollee than the coverage that 
would be provided to the enrollee with respect 
to a skilled nursing facility the post-hospital 
extended care services of which are otherwise 
covered under the Medicare+Choice plan. 

(3) Rule of construction 

Nothing in this subsection shall be con-
strued to do the following: 

(A) To require coverage through a skilled 
nursing facility that is not otherwise quali-
fied to provide benefits under part A of this 
subchapter for medicare beneficiaries not 
enrolled in a Medicare+Choice plan. 

(B) To prevent a skilled nursing facility 
from refusing to accept, or imposing condi-
tions upon the acceptance of, an enrollee for 
the receipt of post-hospital extended care 
services. 
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(4) Definitions 

In this subsection: 

(A) Home skilled nursing facility 

The term ‘‘home skilled nursing facility’’ 
means, with respect to an enrollee who is en-
titled to receive post-hospital extended care 
services under a Medicare+Choice plan, any 
of the following skilled nursing facilities: 

(i) SNF residence at time of admission 

The skilled nursing facility in which the 
enrollee resided at the time of admission 
to the hospital preceding the receipt of 
such post-hospital extended care services. 

(ii) SNF in continuing care retirement com-
munity 

A skilled nursing facility that is provid-
ing such services through a continuing 
care retirement community (as defined in 
subparagraph (B)) which provided resi-
dence to the enrollee at the time of such 
admission. 

(iii) SNF residence of spouse at time of dis-
charge 

The skilled nursing facility in which the 
spouse of the enrollee is residing at the 
time of discharge from such hospital. 

(B) Continuing care retirement community 

The term ‘‘continuing care retirement 
community’’ means, with respect to an en-
rollee in a Medicare+Choice plan, an ar-
rangement under which housing and health- 
related services are provided (or arranged) 
through an organization for the enrollee 
under an agreement that is effective for the 
life of the enrollee or for a specified period. 

(Aug. 14, 1935, ch. 531, title XVIII, § 1852, as added 
Pub. L. 105–33, title IV, § 4001, Aug. 5, 1997, 111 
Stat. 286; amended Pub. L. 106–113, div. B, 
§ 1000(a)(6) [title III, § 321(k)(6)(B), title V, §§ 518, 
520(a)], Nov. 29, 1999, 113 Stat. 1536, 1501A–367, 
1501A–384, 1501A–385; Pub. L. 106–554, § 1(a)(6) 
[title V, § 521(b), title VI, §§ 611(b), 615, 616, 
621(a)], Dec. 21, 2000, 114 Stat. 2763, 2763A–543, 
2763A–560, 2763A–561, 2763A–564; Pub. L. 108–173, 
title I, § 102(b), title II, §§ 211(j), 221(d)(3), 
222(a)(2), (3), (h), (l)(1), 233(a)(1), (2), (c), title VII, 
§ 722(a), (b), title IX, §§ 900(e)(1)(F), 940(b)(2)(A), 
948(b)(2), Dec. 8, 2003, 117 Stat. 2153, 2180, 2193, 
2195, 2196, 2204, 2206, 2209, 2347, 2348, 2371, 2417, 
2426; Pub. L. 110–275, title I, §§ 125(b)(6), 
162(a)(1)–(3)(A), 163(a), (b), 164(f)(1), 165(a), July 
15, 2008, 122 Stat. 2519, 2569–2571, 2574, 2575; Pub. 
L. 111–148, title III, § 3202(a)(1), Mar. 23, 2010, 124 
Stat. 454.) 

REFERENCES IN TEXT 

Section 2702 of the Public Health Service Act, re-
ferred to in subsec. (b)(1)(A), is section 2702 of act July 
1, 1944, which was classified to section 300gg–1 of this 
title, was amended by Pub. L. 111–148, title I, § 1201(3), 
Mar. 23, 2010, 124 Stat. 154, and was transferred to sub-
secs. (d) to (f) of section 300gg–4 of this title, effective 
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section 2702 of act July 1, 1944, related to guaranteed 
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The Employee Retirement Income Security Act of 
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Sept. 2, 1974, 88 Stat. 832, as amended, which is classi-
fied principally to chapter 18 (§ 1001 et seq.) of Title 29, 
Labor. For complete classification of this Act to the 
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Title 29 and Tables. 

Section 1395w–104(c)(2)(E) of this title, referred to in 
subsec. (j)(7)(C), was redesignated section 
1395w–104(c)(2)(G) of this title by Pub. L. 111–148, title 
X, § 10328(a)(1), Mar. 23, 2010, 124 Stat. 964. 

AMENDMENTS 

2010—Subsec. (a)(1)(B)(i). Pub. L. 111–148, 
§ 3202(a)(1)(A), inserted ‘‘, subject to clause (iii),’’ after 
‘‘and B or’’. 

Subsec. (a)(1)(B)(iii) to (v). Pub. L. 111–148, 
§ 3202(a)(1)(B), added cls. (iii) to (v). 

2008—Subsec. (a)(7). Pub. L. 110–275, § 165(a), added 
par. (7). 

Subsec. (d)(4). Pub. L. 110–275, § 162(a)(1)(A), (2)(A), in 
introductory provisions, substituted ‘‘Subject to para-
graphs (5) and (6), the Secretary’’ for ‘‘The Secretary’’ 
in second sentence. 

Subsec. (d)(4)(B). Pub. L. 110–275, § 162(a)(3)(A), sub-
stituted ‘‘a sufficient number and range of providers 
within such category to meet the access standards in 
subparagraphs (A) through (E) of paragraph (1)’’ for ‘‘a 
sufficient number and range of providers within such 
category to provide covered services under the terms of 
the plan’’. 

Subsec. (d)(5). Pub. L. 110–275, § 162(a)(1)(B), added par. 
(5). 

Subsec. (d)(6). Pub. L. 110–275, § 162(a)(2)(B), added par. 
(6). 

Subsec. (e)(1). Pub. L. 110–275, § 163(a), struck out 
‘‘(other than an MA private fee-for-service plan or an 
MSA plan)’’ before period at end. 

Subsec. (e)(3)(A)(i). Pub. L. 110–275, § 163(b)(1), inserted 
at end ‘‘With respect to MA private fee-for-service 
plans and MSA plans, the requirements under the pre-
ceding sentence may not exceed the requirements 
under this subparagraph with respect to MA local plans 
that are preferred provider organization plans, except 
that, for plan year 2010, the limitation under clause (iii) 
shall not apply and such requirements shall apply only 
with respect to administrative claims data.’’ 

Subsec. (e)(3)(A)(ii). Pub. L. 110–275, §§ 163(b)(2), 
164(f)(1), added cl. (ii) and struck out former cl. (ii). 
Prior to amendment, text read as follows: ‘‘The Sec-
retary shall establish as appropriate by regulation re-
quirements for the collection, analysis, and reporting 
of data that permits the measurement of health out-
comes and other indices of quality for MA organiza-
tions with respect to MA regional plans. Such require-
ments may not exceed the requirements under this sub-
paragraph with respect to MA local plans that are pre-
ferred provider organization plans.’’ 

Subsec. (e)(3)(A)(iii). Pub. L. 110–275, § 163(b)(3), in-
serted ‘‘local’’ after ‘‘to’’ and ‘‘and MA regional plans’’ 
after ‘‘organizations’’ in heading and ‘‘and to MA re-
gional plans’’ after ‘‘organization plans’’ in text. 

Subsec. (e)(4)(C). Pub. L. 110–275, § 125(b)(6), sub-
stituted ‘‘section 1395bb(a)(2)’’ for ‘‘section 
1395bb(b)(2)’’. 

2003—Subsec. (a)(1). Pub. L. 108–173, § 222(a)(2), sub-
stituted ‘‘Requirement’’ for ‘‘In general’’ in par. head-
ing, designated existing provisions as subpar. (A), in-
serted heading, substituted ‘‘chapter, benefits under 
the original medicare fee-for-service program option 
(and, for plan years before 2006, additional benefits re-
quired under section 1395w–24(f)(1)(A) of this title).’’ for 
‘‘chapter—’’, added subpar. (B), and struck out former 
subpars. (A) and (B) which read as follows: 

‘‘(A) those items and services (other than hospice 
care) for which benefits are available under parts A and 
B of this subchapter to individuals residing in the area 
served by the plan, and 

‘‘(B) additional benefits required under section 
1395w–24(f)(1)(A) of this title.’’ 
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Pub. L. 108–173, § 221(d)(3)(A), inserted ‘‘and except as 
provided in paragraph (6) for MA regional plans’’ after 
‘‘MSA plans’’ in introductory provisions. 

Subsec. (a)(2)(C). Pub. L. 108–173, § 948(b)(2), sub-
stituted ‘‘determination’’ for ‘‘policy’’ wherever ap-
pearing in heading and text. 

Subsec. (a)(3)(C). Pub. L. 108–173, § 222(a)(3), inserted 
at end ‘‘Such benefits may include reductions in cost- 
sharing below the actuarial value specified in section 
1395w–24(e)(4)(B) of this title.’’ 

Subsec. (a)(5). Pub. L. 108–173, § 900(e)(1)(F), sub-
stituted ‘‘Centers for Medicare & Medicaid Services’’ 
for ‘‘Health Care Financing Administration’’ in con-
cluding provisions. 

Subsec. (a)(6). Pub. L. 108–173, § 221(d)(3)(B), added par. 
(6). 

Subsec. (b)(1)(A). Pub. L. 108–173, § 222(l)(1), inserted at 
end ‘‘The Secretary shall not approve a plan of an orga-
nization if the Secretary determines that the design of 
the plan and its benefits are likely to substantially dis-
courage enrollment by certain MA eligible individuals 
with the organization.’’ 

Subsec. (c)(1)(I). Pub. L. 108–173, § 722(b), amended 
heading and text of subpar. (I) generally. Prior to 
amendment, text read as follows: ‘‘A description of the 
organization’s quality assurance program under sub-
section (e) of this section, if required under such sec-
tion.’’ 

Pub. L. 108–173, § 233(a)(2)(A), inserted ‘‘, if required 
under such section’’ before period at end. 

Subsec. (d)(4). Pub. L. 108–173, § 211(j)(2), inserted be-
fore period at end of concluding provisions ‘‘, except 
that, if a plan entirely meets such requirement with re-
spect to a category of health care professional or pro-
vider on the basis of subparagraph (B), it may provide 
for a higher beneficiary copayment in the case of 
health care professionals and providers of that category 
who do not have contracts or agreements (other than 
deemed contracts or agreements under subsection (j)(6) 
of this section) to provide covered services under the 
terms of the plan’’. 

Subsec. (d)(4)(B). Pub. L. 108–173, § 211(j)(1), inserted 
‘‘(other than deemed contracts or agreements under 
subsection (j)(6) of this section)’’ after ‘‘the plan has 
contracts or agreements’’. 

Subsec. (e). Pub. L. 108–173, § 722(a)(1), substituted 
‘‘improvement’’ for ‘‘assurance’’ in heading. 

Subsec. (e)(1). Pub. L. 108–173, § 722(a)(2), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘Each 
Medicare+Choice organization must have arrange-
ments, consistent with any regulation, for an ongoing 
quality assurance program for health care services it 
provides to individuals enrolled with Medicare+Choice 
plans (other than MSA plans) of the organization.’’ 

Pub. L. 108–173, § 233(a)(1), inserted ‘‘(other than MSA 
plans)’’ after ‘‘plans’’. 

Subsec. (e)(2). Pub. L. 108–173, § 722(a)(2), amended par. 
(2) generally, substituting provisions relating to chron-
ic care improvement programs for provisions relating 
to elements of the quality assurance program of an or-
ganization with respect to a Medicare+Choice plan. 

Subsec. (e)(2)(A). Pub. L. 108–173, § 233(a)(2)(B), struck 
out ‘‘, a non-network MSA plan,’’ after ‘‘fee-for-service 
plan’’ in introductory provisions. 

Subsec. (e)(2)(B). Pub. L. 108–173, § 233(a)(2)(C), struck 
out ‘‘, non-network MSA plans,’’ after ‘‘fee-for-service 
plans’’ in heading and ‘‘, a non-network MSA plan,’’ 
after ‘‘fee-for-service plan’’ in introductory provisions. 

Subsec. (e)(3). Pub. L. 108–173, § 722(a)(2), amended par. 
(3) generally, substituting provisions relating to collec-
tion, analysis, and reporting of data for provisions re-
lating to external review by an independent quality re-
view and improvement organization. 

Subsec. (e)(4)(B)(i). Pub. L. 108–173, § 722(a)(3)(A), 
amended cl. (i) generally. Prior to amendment, cl. (i) 
read as follows: ‘‘Paragraphs (1) and (2) of this sub-
section (relating to quality assurance programs).’’ 

Subsec. (e)(4)(B)(vii). Pub. L. 108–173, § 722(a)(3)(B), 
added cl. (vii). 

Subsec. (e)(5). Pub. L. 108–173, § 722(a)(4), struck out 
par. (5), which related to report to be submitted to Con-
gress not later than 2 years after Dec. 21, 2000, and bien-
nially thereafter, regarding how quality assurance pro-
grams focus on racial and ethnic minorities. 

Subsec. (g)(5). Pub. L. 108–173, § 940(b)(2)(A), inserted 
at end ‘‘The provisions of section 1395ff(b)(1)(E)(iii) of 
this title shall apply with respect to dollar amounts 
specified in the first 2 sentences of this paragraph in 
the same manner as they apply to the dollar amounts 
specified in section 1395ff(b)(1)(E)(i) of this title.’’ 

Subsec. (j)(4)(A). Pub. L. 108–173, § 222(h)(1), inserted 
‘‘the organization provides assurances satisfactory to 
the Secretary that’’ after ‘‘unless’’ in introductory pro-
visions. 

Subsec. (j)(4)(A)(ii). Pub. L. 108–173, § 222(h)(2), sub-
stituted ‘‘the organization’’ for ‘‘the organization—’’, 
struck out subcl. (I) designation before ‘‘provides’’, sub-
stituted period for ‘‘, and’’ at end of subcl. (I), and 
struck out subcl. (II), which read as follows: ‘‘conducts 
periodic surveys of both individuals enrolled and indi-
viduals previously enrolled with the organization to de-
termine the degree of access of such individuals to 
services provided by the organization and satisfaction 
with the quality of such services.’’ 

Subsec. (j)(4)(A)(iii). Pub. L. 108–173, § 222(h)(3), struck 
out cl. (iii) which read as follows: ‘‘The organization 
provides the Secretary with descriptive information re-
garding the plan, sufficient to permit the Secretary to 
determine whether the plan is in compliance with the 
requirements of this subparagraph.’’ 

Subsec. (j)(7). Pub. L. 108–173, § 102(b), added par. (7). 
Subsec. (k)(1). Pub. L. 108–173, § 233(c), inserted ‘‘or 

with an organization offering an MSA plan’’ after ‘‘sec-
tion 1395w–21(a)(2)(A) of this title’’. 

2000—Subsec. (a)(2)(C). Pub. L. 106–554, § 1(a)(6) [title 
VI, § 615], added subpar. (C). 

Subsec. (a)(5). Pub. L. 106–554, § 1(a)(6) [title VI, 
§ 611(b)(5)], inserted concluding provisions. 

Pub. L. 106–554, § 1(a)(6) [title VI, § 611(b)(1), (2)], in-
serted ‘‘and legislative changes in benefits’’ after ‘‘Na-
tional coverage determinations’’ in heading and in-
serted ‘‘or legislative change in benefits required to be 
provided under this part’’ after ‘‘there is a national 
coverage determination’’ in introductory provisions. 

Subsec. (a)(5)(A). Pub. L. 106–554, § 1(a)(6) [title VI, 
§ 611(b)(3)], inserted ‘‘or legislative change in benefits’’ 
after ‘‘such determination’’. 

Subsec. (a)(5)(B). Pub. L. 106–554, § 1(a)(6) [title VI, 
§ 611(b)(4)], inserted ‘‘or legislative change’’ after ‘‘if 
such coverage determination’’. 

Subsec. (e)(2)(A), (B). Pub. L. 106–554, § 1(a)(6) [title 
VI, § 616(a)], inserted concluding provisions. 

Subsec. (e)(5). Pub. L. 106–554, § 1(a)(6) [title VI, 
§ 616(b)], added par. (5). 

Subsec. (g)(4). Pub. L. 106–554, § 1(a)(6) [title V, 
§ 521(b)], inserted at end ‘‘The provisions of section 
1395ff(c)(5) of this title shall apply to independent out-
side entities under contract with the Secretary under 
this paragraph.’’ 

Subsec. (l). Pub. L. 106–554, § 1(a)(6) [title VI, § 621(a)], 
added subsec. (l). 

1999—Subsec. (a)(3)(A). Pub. L. 106–113, § 1000(a)(6) 
[title III, § 321(k)(6)(B)(i)], struck out comma after 
‘‘MSA plan’’ and inserted comma after ‘‘the coverage)’’. 

Subsec. (e)(2)(A). Pub. L. 106–113, § 1000(a)(6) [title V, 
§ 520(a)(1)], substituted ‘‘, a non-network MSA plan, or 
a preferred provider organization plan’’ for ‘‘or a non- 
network MSA plan’’ in introductory provisions. 

Subsec. (e)(2)(B). Pub. L. 106–113, § 1000(a)(6) [title V, 
§ 520(a)(2)], substituted ‘‘, non-network MSA plans, and 
preferred provider organization plans’’ for ‘‘and non- 
network MSA plans’’ in heading and ‘‘, a non-network 
MSA plan, or a preferred provider organization plan’’ 
for ‘‘or a non-network MSA plan’’ in introductory pro-
visions. 

Subsec. (e)(2)(D). Pub. L. 106–113, § 1000(a)(6) [title V, 
§ 520(a)(3)], added subpar. (D). 

Subsec. (e)(4). Pub. L. 106–113, § 1000(a)(6) [title V, 
§ 518], amended heading and text of par. (4) generally. 
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Prior to amendment, text read as follows: ‘‘The Sec-
retary shall provide that a Medicare+Choice organiza-
tion is deemed to meet requirements of paragraphs (1) 
and (2) of this subsection and subsection (h) of this sec-
tion (relating to confidentiality and accuracy of en-
rollee records) if the organization is accredited (and pe-
riodically reaccredited) by a private organization under 
a process that the Secretary has determined assures 
that the organization, as a condition of accreditation, 
applies and enforces standards with respect to the re-
quirements involved that are no less stringent than the 
standards established under section 1395w–26 of this 
title to carry out the respective requirements.’’ 

Subsec. (g)(1)(B). Pub. L. 106–113, § 1000(a)(6) [title III, 
§ 321(k)(6)(B)(ii)(I)], inserted ‘‘or’’ after ‘‘in whole’’. 

Subsec. (g)(3)(B)(ii). Pub. L. 106–113, § 1000(a)(6) [title 
III, § 321(k)(6)(B)(ii)(II)], inserted period at end. 

Subsec. (h)(2). Pub. L. 106–113, § 1000(a)(6) [title III, 
§ 321(k)(6)(B)(iii)], substituted a semicolon for a comma 
before ‘‘and’’. 

Subsec. (k)(2)(C)(ii). Pub. L. 106–113, § 1000(a)(6) [title 
III, § 321(k)(6)(B)(iv)], substituted ‘‘balance’’ for ‘‘bal-
ancing’’ before ‘‘billing under subparagraph (A) could’’ 
in introductory provisions. 

CHANGE OF NAME 

References to Medicare+Choice deemed to refer to 
Medicare Advantage or MA, subject to an appropriate 
transition provided by the Secretary of Health and 
Human Services in the use of those terms, see section 
201 of Pub. L. 108–173, set out as a note under section 
1395w–21 of this title. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–148, title III, § 3202(a)(2), Mar. 23, 2010, 124 
Stat. 454, provided that: ‘‘The amendments made by 
this subsection [amending this section] shall apply to 
plan years beginning on or after January 1, 2011.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by section 125(b)(6) of Pub. L. 110–275 ap-
plicable with respect to accreditations of hospitals 
granted on or after the date that is 24 months after 
July 15, 2008, with transition rule, see section 125(d) of 
Pub. L. 110–275, set out as an Effective Date of 2008 
Amendment; Transition Rule note under section 1395bb 
of this title. 

Pub. L. 110–275, title I, § 162(a)(3)(B), July 15, 2008, 122 
Stat. 2571, provided that: ‘‘The amendment made by 
subparagraph (A) [amending this section] shall apply to 
plan year 2010 and subsequent plan years.’’ 

Pub. L. 110–275, title I, § 163(c), July 15, 2008, 122 Stat. 
2571, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply to plan 
years beginning on or after January 1, 2010.’’ 

Pub. L. 110–275, title I, § 164(f)(2), July 15, 2008, 122 
Stat. 2575, provided that: ‘‘The amendment made by 
paragraph (1) [amending this section] shall take effect 
on a date specified by the Secretary of Health and 
Human Services (but in no case later than January 1, 
2010), and shall apply to all specialized Medicare Advan-
tage plans for special needs individuals regardless of 
when the plan first entered the Medicare Advantage 
program under part C of title XVIII of the Social Secu-
rity Act [42 U.S.C. 1395w–21 et seq.].’’ 

Pub. L. 110–275, title I, § 165(b), July 15, 2008, 122 Stat. 
2575, provided that: ‘‘The amendment made by sub-
section (a) [amending this section] shall apply to plan 
years beginning on or after January 1, 2010.’’ 

EFFECTIVE AND TERMINATION DATES OF 2003 
AMENDMENT 

Amendment by sections 221(d)(3) and 222(a)(2), (3), (h), 
(l)(1) of Pub. L. 108–173 applicable with respect to plan 
years beginning on or after Jan. 1, 2006, see section 
223(a) of Pub. L. 108–173, set out as an Effective Date of 
2003 Amendment note under section 1395w–21 of this 
title. 

Pub. L. 108–173, title II, § 233(a)(3), Dec. 8, 2003, 117 
Stat. 2209, provided that: ‘‘The amendments made by 

this subsection [amending this section] shall apply on 
and after the date of the enactment of this Act [Dec. 8, 
2003] but shall not apply to contract years beginning on 
or after January 1, 2006.’’ 

Pub. L. 108–173, title VII, § 722(c), Dec. 8, 2003, 117 Stat. 
2348, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply with re-
spect to contract years beginning on and after January 
1, 2006.’’ 

Amendment by section 948(b)(2) of Pub. L. 108–173 ef-
fective, except as otherwise provided, as if included in 
the enactment of BIPA (the Medicare, Medicaid, and 
SCHIP Benefits Improvement and Protection Act of 
2000, H.R. 5661, as enacted by section 1(a)(6) of Public 
Law 106–554), see section 948(e) of Pub. L. 108–173, set 
out as an Effective Date of 2003 Amendment note under 
section 1314 of this title. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Amendment by section 1(a)(6) [title V, § 521(b)] of Pub. 
L. 106–554 applicable with respect to initial determina-
tions made on or after Oct. 1, 2002, see section 1(a)(6) 
[title V, § 521(d)] of Pub. L. 106–554, set out as a note 
under section 1320c–3 of this title. 

Pub. L. 106–554, § 1(a)(6) [title VI, § 611(c)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–560, provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 1395w–23 of this title] are effective on 
the date of the enactment of this Act [Dec. 21, 2000] and 
shall apply to national coverage determinations and 
legislative changes in benefits occurring on or after 
such date.’’ 

Pub. L. 106–554, § 1(a)(6) [title VI, § 621(b)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–565, provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply with respect to contracts entered into 
or renewed on or after the date of the enactment of this 
Act [Dec. 21, 2000].’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by section 1000(a)(6) [title III, 
§ 321(k)(6)(B)] of Pub. L. 106–113 effective as if included 
in the enactment of the Balanced Budget Act of 1997, 
Pub. L. 105–33, except as otherwise provided, see section 
1000(a)(6) [title III, § 321(m)] of Pub. L. 106–113, set out as 
a note under section 1395d of this title. 

Pub. L. 106–113, div. B, § 1000(a)(6) [title V, § 520(b)], 
Nov. 29, 1999, 113 Stat. 1536, 1501A–386, provided that: 
‘‘The amendments made by subsection (a) [amending 
this section] apply to contract years beginning on or 
after January 1, 2000.’’ 

MEDPAC STUDY 

Pub. L. 106–554, § 1(a)(6) [title VI, § 621(c)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–565, provided that: 

‘‘(1) STUDY.—The Medicare Payment Advisory Com-
mission shall conduct a study analyzing the effects of 
the amendment made by subsection (a) [amending this 
section] on Medicare+Choice organizations. In conduct-
ing such study, the Commission shall examine the ef-
fects (if any) such amendment has had— 

‘‘(A) on the scope of additional benefits provided 
under the Medicare+Choice program; 

‘‘(B) on the administrative and other costs incurred 
by Medicare+Choice organizations; and 

‘‘(C) on the contractual relationships between such 
organizations and skilled nursing facilities. 
‘‘(2) REPORT.—Not later than 2 years after the date of 

the enactment of this Act [Dec. 21, 2000], the Commis-
sion shall submit to Congress a report on the study 
conducted under paragraph (1).’’ 

TRANSITIONAL PASS-THROUGH OF ADDITIONAL COSTS 
UNDER MEDICARE+CHOICE PROGRAM FOR 2000 

Pub. L. 106–113, div. B, § 1000(a)(6) [title II, § 227(c)], 
Nov. 29, 1999, 113 Stat. 1536, 1501A–355, provided that: 
‘‘The provisions of subparagraphs (A) and (B) of section 
1852(a)(5) of the Social Security Act (42 U.S.C. 
1395w–22(a)(5)) shall apply with respect to the coverage 
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1 So in original. Probably should be ‘‘parts’’. 

of additional benefits for immunosuppressive drugs 
under the amendments made by this section [amending 
sections 1395k and 1395x of this title] for drugs fur-
nished in 2000 in the same manner as if such amend-
ments constituted a national coverage determination 
described in the matter in such section before subpara-
graph (A).’’ 

§ 1395w–23. Payments to Medicare+Choice orga-
nizations 

(a) Payments to organizations 

(1) Monthly payments 

(A) In general 

Under a contract under section 1395w–27 of 
this title and subject to subsections (e), (g), 
(i), and (l) of this section and section 
1395w–28(e)(4) of this title, the Secretary 
shall make monthly payments under this 
section in advance to each Medicare+Choice 
organization, with respect to coverage of an 
individual under this part in a 
Medicare+Choice payment area for a month, 
in an amount determined as follows: 

(i) Payment before 2006 

For years before 2006, the payment 
amount shall be equal to 1⁄12 of the annual 
MA capitation rate (as calculated under 
subsection (c)(1) of this section) with re-
spect to that individual for that area, ad-
justed under subparagraph (C) and reduced 
by the amount of any reduction elected 
under section 1395w–24(f)(1)(E) of this title. 

(ii) Payment for original fee-for-service 
benefits beginning with 2006 

For years beginning with 2006, the 
amount specified in subparagraph (B). 

(B) Payment amount for original fee-for-serv-
ice benefits beginning with 2006 

(i) Payment of bid for plans with bids 
below benchmark 

In the case of a plan for which there are 
average per capita monthly savings de-
scribed in section 1395w–24(b)(3)(C) or 
1395w–24(b)(4)(C) of this title, as the case 
may be, the amount specified in this sub-
paragraph is equal to the unadjusted MA 
statutory non-drug monthly bid amount, 
adjusted under subparagraph (C) and (if ap-
plicable) under subparagraphs (F) and (G), 
plus the amount (if any) of any rebate 
under subparagraph (E). 

(ii) Payment of benchmark for plans with 
bids at or above benchmark 

In the case of a plan for which there are 
no average per capita monthly savings de-
scribed in section 1395w–24(b)(3)(C) or 
1395w–24(b)(4)(C) of this title, as the case 
may be, the amount specified in this sub-
paragraph is equal to the MA area-specific 
non-drug monthly benchmark amount, ad-
justed under subparagraph (C) and (if ap-
plicable) under subparagraphs (F) and (G). 

(iii) Payment of benchmark for MSA plans 

Notwithstanding clauses (i) and (ii), in 
the case of an MSA plan, the amount spec-
ified in this subparagraph is equal to the 
MA area-specific non-drug monthly bench-

mark amount, adjusted under subpara-
graph (C). 

(iv) Authority to apply frailty adjustment 
under PACE payment rules for certain 
specialized MA plans for special needs 
individuals 

(I) In general 

Notwithstanding the preceding provi-
sions of this paragraph, for plan year 
2011 and subsequent plan years, in the 
case of a plan described in subclause (II), 
the Secretary may apply the payment 
rules under section 1395eee(d) of this 
title (other than paragraph (3) of such 
section) rather than the payment rules 
that would otherwise apply under this 
part, but only to the extent necessary to 
reflect the costs of treating high con-
centrations of frail individuals. 

(II) Plan described 

A plan described in this subclause is a 
specialized MA plan for special needs in-
dividuals described in section 
1395w–28(b)(6)(B)(ii) of this title that is 
fully integrated with capitated contracts 
with States for Medicaid benefits, in-
cluding long-term care, and that have 
similar average levels of frailty (as de-
termined by the Secretary) as the PACE 
program. 

(C) Demographic adjustment, including ad-
justment for health status 

(i) In general 

The Secretary shall adjust the payment 
amount under subparagraph (A)(i) and the 
amount specified under subparagraph 
(B)(i), (B)(ii), and (B)(iii) for such risk fac-
tors as age, disability status, gender, insti-
tutional status, and such other factors as 
the Secretary determines to be appro-
priate, including adjustment for health 
status under paragraph (3), so as to ensure 
actuarial equivalence. The Secretary may 
add to, modify, or substitute for such ad-
justment factors if such changes will im-
prove the determination of actuarial 
equivalence. 

(ii) Application of coding adjustment 

For 2006 and each subsequent year: 
(I) In applying the adjustment under 

clause (i) for health status to payment 
amounts, the Secretary shall ensure that 
such adjustment reflects changes in 
treatment and coding practices in the 
fee-for-service sector and reflects dif-
ferences in coding patterns between 
Medicare Advantage plans and providers 
under part 1 A and B to the extent that 
the Secretary has identified such dif-
ferences. 

(II) In order to ensure payment accu-
racy, the Secretary shall annually con-
duct an analysis of the differences de-
scribed in subclause (I). The Secretary 
shall complete such analysis by a date 
necessary to ensure that the results of 


		Superintendent of Documents
	2015-07-28T15:07:44-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




