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ed under the Facilities and Equipment account
that—

(1) is more than 50 percent over the cost goal
established for the program;

(2) fails to achieve at least 50 percent of the
performance goals established for the pro-
gram; or

(3) is more than 50 percent behind schedule
as determined in accordance with the schedule
goal established for the program.

(b) AUTHORIZED TERMINATION OF ACQUISITION
PROGRAMS.—The Administrator shall consider
terminating, under the authority of subsection
(a), any substantial acquisition program that—

(1) is more than 10 percent over the cost goal
established for the program;

(2) fails to achieve at least 90 percent of the
performance goals established for the pro-
gram; or

(3) is more than 10 percent behind schedule
as determined in accordance with the schedule
goal established for the program.

(c) EXCEPTIONS AND REPORT.—

(1) CONTINUANCE OF PROGRAM, ETC.—Notwith-
standing subsection (a), the Administrator
may continue an acquisitions program re-
quired to be terminated under subsection (a) if
the Administrator determines that termi-
nation would be inconsistent with the develop-
ment or operation of the national air trans-
portation system in a safe and efficient man-
ner.

(2) DEPARTMENT OF DEFENSE.—The Depart-
ment of Defense shall have the same exemp-
tions from acquisition laws as are waived by
the Administrator under section 40110(d)(2) of
this title when engaged in joint actions to im-
prove or replenish the national air traffic con-
trol system. The Administration may acquire
real property, goods, and services through the
Department of Defense, or other appropriate
agencies, but is bound by the acquisition laws
and regulations governing those cases.

(3) REPORT.—If the Administrator makes a
determination under paragraph (1), the Ad-
ministrator shall transmit a copy of the deter-
mination, together with a statement of the
basis for the determination, to the Commit-
tees on Appropriations of the Senate and the
House of Representatives, the Committee on
Commerce, Science, and Transportation of the
Senate, and the Committee on Transportation
and Infrastructure of the House of Representa-
tives.

(Added Pub. L. 104-264, title II, §252, Oct. 9, 1996,
110 Stat. 3236; amended Pub. L. 106-181, title III,
§307(c)(2), Apr. 5, 2000, 114 Stat. 126.)

REFERENCES IN TEXT

The date of the enactment of the Air Traffic Manage-
ment System Performance Improvement Act of 1996,
referred to in subsec. (a), is the date of enactment of
Pub. L. 104-264, which was approved Oct. 9, 1996.

CODIFICATION

Another section 40121 was renumbered section 40124 of
this title.

AMENDMENTS

2000—Subsec. (c)(2). Pub. L. 106-181 substituted ‘‘sec-
tion 40110(d)(2) of this title” for ‘‘section 348(b) of Pub-
lic Law 104-50"".
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EFFECTIVE DATE OF 2000 AMENDMENT

Amendment by Pub. L. 106-181 applicable only to fis-
cal years beginning after Sept. 30, 1999, see section 3 of
Pub. L. 106-181, set out as a note under section 106 of
this title.

EFFECTIVE DATE

Section effective on date that is 30 days after Oct. 9,
1996, see section 203 of Pub. L. 104-264, set out as an Ef-
fective Date of 1996 Amendment note under section 106
of this title.

Except as otherwise specifically provided, section ap-
plicable only to fiscal years beginning after Sept. 30,
1996, and not to be construed as affecting funds made
available for a fiscal year ending before Oct. 1, 1996, see
section 3 of Pub. L. 104-264, set out as an Effective Date
of 1996 Amendment note under section 106 of this title.

§40122. Federal Aviation Administration person-
nel management system

(a) IN GENERAL.—

(1) CONSULTATION AND NEGOTIATION.—In de-
veloping and making changes to the personnel
management system initially implemented by
the Administrator of the Federal Aviation Ad-
ministration on April 1, 1996, the Adminis-
trator shall negotiate with the exclusive bar-
gaining representatives of employees of the
Administration certified under section 7111 of
title 5 and consult with other employees of the
Administration.

(2) DISPUTE RESOLUTION.—

(A) MEDIATION.—If the Administrator does
not reach an agreement under paragraph (1)
or the provisions referred to in subsection
(2)(2)(C) with the exclusive bargaining rep-
resentative of the employees, the Adminis-
trator and the bargaining representative—

(i) shall use the services of the Federal

Mediation and Conciliation Service to at-

tempt to reach such agreement in accord-

ance with part 1425 of title 29, Code of Fed-
eral Regulations (as in effect on the date
of enactment of the FAA Modernization
and Reform Act of 2012); or

(ii) may by mutual agreement adopt al-
ternative procedures for the resolution of
disputes or impasses arising in the nego-
tiation of the collective-bargaining agree-
ment.

(B) MID-TERM BARGAINING.—If the services
of the Federal Mediation and Conciliation
Service under subparagraph (A)(i) do not
lead to the resolution of issues in con-
troversy arising from the negotiation of a
mid-term collective-bargaining agreement,
the Federal Service Impasses Panel shall as-
sist the parties in resolving the impasse in
accordance with section 7119 of title 5.

(C) BINDING ARBITRATION FOR TERM BAR-
GAINING.—

(i) ASSISTANCE FROM FEDERAL SERVICE IM-
PASSES PANEL.—If the services of the Fed-
eral Mediation and Conciliation Service
under subparagraph (A)(i) do not lead to
the resolution of issues in controversy
arising from the negotiation of a term col-
lective-bargaining agreement, the Admin-
istrator and the exclusive bargaining rep-
resentative of the employees (in this sub-
paragraph referred to as the ‘‘parties’)
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shall submit their issues in controversy to
the Federal Service Impasses Panel. The
Panel shall assist the parties in resolving
the impasse by asserting jurisdiction and
ordering binding arbitration by a private
arbitration board consisting of 3 members.

(ii) APPOINTMENT OF ARBITRATION
BOARD.—The Executive Director of the
Panel shall provide for the appointment of
the 3 members of a private arbitration
board under clause (i) by requesting the
Director of the Federal Mediation and
Conciliation Service to prepare a list of
not less than 15 names of arbitrators with
Federal sector experience and by providing
the list to the parties. Not later than 10
days after receiving the list, the parties
shall each select one person from the list.
The 2 arbitrators selected by the parties
shall then select a third person from the
list not later than 7 days after being se-
lected. If either of the parties fails to se-
lect a person or if the 2 arbitrators are un-
able to agree on the third person in 7 days,
the parties shall make the selection by al-
ternately striking names on the list until
one arbitrator remains.

(iii) FRAMING ISSUES IN CONTROVERSY.—If
the parties do not agree on the framing of
the issues to be submitted for arbitration,
the arbitration board shall frame the is-
sues.

(iv) HEARINGS.—The arbitration board
shall give the parties a full and fair hear-
ing, including an opportunity to present
evidence in support of their claims and an
opportunity to present their case in per-
son, by counsel, or by other representative
as they may elect.

(v) DEcISIONS.—The arbitration board
shall render its decision within 90 days
after the date of its appointment. Deci-
sions of the arbitration board shall be con-
clusive and binding upon the parties.

(vi) MATTERS FOR CONSIDERATION.—The
arbitration board shall take into consider-
ation such factors as—

(I) the effect of its arbitration deci-
sions on the Federal Aviation Adminis-
tration’s ability to attract and retain a
qualified workforce;

(IT) the effect of its arbitration deci-
sions on the Federal Aviation Adminis-
tration’s budget; and

(ITI) any other factors whose consider-
ation would assist the board in fashion-
ing a fair and equitable award.

(vii) CosTs.—The parties shall share
costs of the arbitration equally.

(3) RATIFICATION OF AGREEMENTS.—Upon
reaching a voluntary agreement or at the con-
clusion of the binding arbitration under para-
graph (2)(C), the final agreement, except for
those matters decided by an arbitration board,
shall be subject to ratification by the exclu-
sive bargaining representative of the employ-
ees, if so requested by the bargaining rep-
resentative, and the final agreement shall be
subject to approval by the head of the agency
in accordance with the provisions referred to
in subsection (g)(2)(C).
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(4) COST SAVINGS AND PRODUCTIVITY GOALS.—
The Administration and the exclusive bargain-
ing representatives of the employees shall use
every reasonable effort to find cost savings
and to increase productivity within each of
the affected bargaining units.

(5) ANNUAL BUDGET DISCUSSIONS.—The Ad-
ministration and the exclusive bargaining rep-
resentatives of the employees shall meet an-
nually for the purpose of finding additional
cost savings within the Administration’s an-
nual budget as it applies to each of the af-
fected bargaining units and throughout the
agency.

(b) EXPERT EVALUATION.—On the date that is 3
years after the personnel management system is
implemented, the Administration shall employ
outside experts to provide an independent eval-
uation of the effectiveness of the system within
3 months after such date. For this purpose, the
Administrator may utilize the services of ex-
perts and consultants under section 3109 of title
5 without regard to the limitation imposed by
the last sentence of section 3109(b) of such title,
and may contract on a sole source basis, not-
withstanding any other provision of law to the
contrary.

(c) PAY RESTRICTION.—No officer or employee
of the Administration may receive an annual
rate of basic pay in excess of the annual rate of
basic pay payable to the Administrator.

(d) ETHICS.—The Administration shall be sub-
ject to Executive Order No. 12674 and regulations
and opinions promulgated by the Office of Gov-
ernment Ethics, including those set forth in sec-
tion 2635 of title 5 of the Code of Federal Regula-
tions.

(e) EMPLOYEE PROTECTIONS.—Until July 1, 1999,
basic wages (including locality pay) and oper-
ational differential pay provided employees of
the Administration shall not be involuntarily
adversely affected by reason of the enactment of
this section, except for unacceptable perform-
ance or by reason of a reduction in force or reor-
ganization or by agreement between the Admin-
istration and the affected employees’ exclusive
bargaining representative.

(f) LABOR-MANAGEMENT AGREEMENTS.—Except
as otherwise provided by this title, all labor-
management agreements covering employees of
the Administration that are in effect on the ef-
fective date of the Air Traffic Management Sys-
tem Performance Improvement Act of 1996 shall
remain in effect until their normal expiration
date, unless the Administrator and the exclusive
bargaining representative agree to the contrary.

(g) PERSONNEL MANAGEMENT SYSTEM.—

(1) IN GENERAL.—In consultation with the
employees of the Administration and such
non-governmental experts in personnel man-
agement systems as he may employ, and not-
withstanding the provisions of title 5 and
other Federal personnel laws, the Adminis-
trator shall develop and implement, not later
than January 1, 1996, a personnel management
system for the Administration that addresses
the unique demands on the agency’s work-
force. Such a new system shall, at a minimum,
provide for greater flexibility in the hiring,
training, compensation, and location of per-
sonnel.
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(2) APPLICABILITY OF TITLE 5.—The provisions
of title 5 shall not apply to the new personnel
management system developed and imple-
mented pursuant to paragraph (1), with the ex-
ception of—

(A) section 2302(b), relating to whistle-
blower protection, including the provisions
for investigation and enforcement as pro-
vided in chapter 12 of title 5;

(B) sections 3308-3320, relating to veterans’
preference;

(C) chapter 71, relating to labor-manage-
ment relations;

(D) section 7204, relating to antidiscrimi-
nation;

(E) chapter 73, relating to suitability, se-
curity, and conduct;

(F) chapter 81, relating to compensation
for work injury;

(G) chapters 83-85, 87, and 89, relating to

retirement, unemployment compensation,
and insurance coverage;
(H) sections 1204, 1211-1218, 1221, and

7701-7703, relating to the Merit Systems Pro-
tection Board; and

(I) subsections (b), (c), and (d) of section
4507 (relating to Meritorious Executive or
Distinguished Executive rank awards) and
subsections (b) and (c¢) of section 4507a (relat-
ing to Meritorious Senior Professional or
Distinguished Senior Professional rank
awards), except that—

(i) for purposes of applying such provi-
sions to the personnel management sys-
tem—

(I) the term ‘‘agency’” means the De-
partment of Transportation;

(IT) the term ‘‘senior executive’” means
a Federal Aviation Administration exec-
utive;

(ITITI) the term ‘‘career appointee”
means a Federal Aviation Administra-
tion career executive; and

(IV) the term ‘‘senior career em-
ployee” means a Federal Aviation Ad-
ministration career senior professional;

(ii) receipt by a career appointee or a
senior career employee of the rank of Mer-
itorious Executive or Meritorious Senior
Professional entitles the individual to a
lump-sum payment of an amount equal to
20 percent of annual basic pay, which shall
be in addition to the basic pay paid under
the Federal Aviation Administration Exec-
utive Compensation Plan; and

(iii) receipt by a career appointee or a
senior career employee of the rank of Dis-
tinguished Executive or Distinguished
Senior Professional entitles the individual
to a lump-sum payment of an amount
equal to 35 percent of annual basic pay,
which shall be in addition to the basic pay
paid under the Federal Aviation Adminis-
tration Executive Compensation Plan.

(3) APPEALS TO MERIT SYSTEMS PROTECTION
BOARD.—Under the new personnel management
system developed and implemented under
paragraph (1), an employee of the Administra-
tion may submit an appeal to the Merit Sys-
tems Protection Board and may seek judicial
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review of any resulting final orders or deci-
sions of the Board from any action that was
appealable to the Board under any law, rule,
or regulation as of March 31, 1996. Notwith-
standing any other provision of law, retro-
active to April 1, 1996, the Board shall have the
same remedial authority over such employee
appeals that it had as of March 31, 1996.

(4) EFFECTIVE DATE.—This subsection shall
take effect on April 1, 1996.

(h) RIGHT T0O CONTEST ADVERSE PERSONNEL AC-
TIONS.—An employee of the Federal Aviation
Administration who is the subject of a major ad-
verse personnel action may contest the action
either through any contractual grievance proce-
dure that is applicable to the employee as a
member of the collective bargaining unit or
through the Administration’s internal process
relating to review of major adverse personnel
actions of the Administration, known as Guar-
anteed Fair Treatment, or under section
40122(2)(3).

(i) ELECTION OF FORUM.—Where a major ad-
verse personnel action may be contested
through more than one of the indicated forums
(such as the contractual grievance procedure,
the Federal Aviation Administration’s internal
process, or that of the Merit Systems Protection
Board), an employee must elect the forum
through which the matter will be contested.
Nothing in this section is intended to allow an
employee to contest an action through more
than one forum unless otherwise allowed by law.

(j) DEFINITION.—In this section, the term
“major adverse personnel action’ means a sus-
pension of more than 14 days, a reduction in pay
or grade, a removal for conduct or performance,
a nondisciplinary removal, a furlough of 30 days
or less (but not including placement in a nonpay
status as the result of a lapse of appropriations
or an enactment by Congress), or a reduction in
force action.

(Added Pub. L. 104-264, title II, §253, Oct. 9, 1996,
110 Stat. 3237; amended Pub. L. 106-181, title III,
§§307(a), 308, Apr. 5, 2000, 114 Stat. 124, 126; Pub.
L. 112-95, title VI, §§601, 602, 611, Feb. 14, 2012, 126
Stat. 109, 111, 117.)

REFERENCES IN TEXT

The date of enactment of the FAA Modernization and
Reform Act of 2012, referred to in subsec. (a)(2)(A)(1), is
the date of enactment of Pub. L. 112-95, which was ap-
proved Feb. 14, 2012.

Executive Order No. 12674, referred to in subsec. (d),
is set out as a note under section 7301 of Title 5, Gov-
ernment Organization and Employees.

The effective date of the Air Traffic Management
System Performance Improvement Act of 1996, referred
to in subsec. (f), is the date that is 30 days after Oct.
9, 1996. See section 203 of Pub. L. 104-264, set out as an
Effective Date of 1996 Amendment note under section
106 of this title.

AMENDMENTS

2012—Subsec. (a)(2) to (5). Pub. L. 112-95, §601, added
pars. (2) and (3), redesignated former pars. (3) and (4) as
(4) and (b), respectively, and struck out former par. (2).
Prior to amendment, text of par. (2) read as follows: “‘If
the Administrator does not reach an agreement under
paragraph (1) with the exclusive bargaining representa-
tives, the services of the Federal Mediation and Concil-
iation Service shall be used to attempt to reach such
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agreement. If the services of the Federal Mediation and
Conciliation Service do not lead to an agreement, the
Administrator’s proposed change to the personnel man-
agement system shall not take effect until 60 days have
elapsed after the Administrator has transmitted the
proposed change, along with the objections of the ex-
clusive bargaining representatives to the change, and
the reasons for such objections, to Congress. The 60-day
period shall not include any period during which Con-
gress has adjourned sine die.”

Subsec. (g)(2)(D). Pub. L. 112-95, §602, added subpar.
D.
Subsec. (g)(3). Pub. L. 112-95, §611, inserted at end
“Notwithstanding any other provision of law, retro-
active to April 1, 1996, the Board shall have the same
remedial authority over such employee appeals that it
had as of March 31, 1996.”’

2000—Subsec. (a)(2). Pub. L. 106-181, §308(a), inserted
at end ‘“The 60-day period shall not include any period
during which Congress has adjourned sine die.”

Subsec. (g). Pub. L. 106-181, §307(a), added subsec. (g).

Subsecs. (h) to (j). Pub. L. 106-181, §308(b), added sub-
secs. (h) to (j).

EFFECTIVE DATE OF 2000 AMENDMENT

Amendment by Pub. L. 106-181 applicable only to fis-
cal years beginning after Sept. 30, 1999, see section 3 of

Pub. L. 106-181, set out as a note under section 106 of
this title.

EFFECTIVE DATE

Section effective on date that is 30 days after Oct. 9,
1996, see section 203 of Pub. L. 104-264, set out as an Ef-
fective Date of 1996 Amendment note under section 106
of this title.

Except as otherwise specifically provided, section ap-
plicable only to fiscal years beginning after Sept. 30,
1996, and not to be construed as affecting funds made
available for a fiscal year ending before Oct. 1, 1996, see
section 3 of Pub. L. 104-264, set out as an Effective Date
of 1996 Amendment note under section 106 of this title.

DEEMED REFERENCES TO CHAPTERS 509 AND 511 OF
TITLE 51
General references to ‘‘this title” deemed to refer
also to chapters 509 and 511 of Title 51, National and
Commercial Space Programs, see section 4(d)(8) of Pub.
L. 111-314, set out as a note under section 101 of this
title.

§40123. Protection of voluntarily submitted in-
formation

(a) IN GENERAL.—Notwithstanding any other
provision of law, neither the Administrator of
the Federal Aviation Administration, nor any
agency receiving information from the Adminis-
trator, shall disclose voluntarily-provided safety
or security related information if the Adminis-
trator finds that—

(1) the disclosure of the information would
inhibit the voluntary provision of that type of
information and that the receipt of that type
of information aids in fulfilling the Adminis-
trator’s safety and security responsibilities;
and

(2) withholding such information from dis-
closure would be consistent with the Adminis-
trator’s safety and security responsibilities.

(b) REGULATIONS.—The Administrator shall
issue regulations to carry out this section.

(Added Pub. L. 104-264, title IV, §402(a), Oct. 9,
1996, 110 Stat. 3255.)

EFFECTIVE DATE

Except as otherwise specifically provided, section ap-
plicable only to fiscal years beginning after Sept. 30,
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1996, and not to be construed as affecting funds made
available for a fiscal year ending before Oct. 1, 1996, see
section 3 of Pub. L. 104-264, set out as an Effective Date
of 1996 Amendment note under section 106 of this title.

IMPROVED VOLUNTARY DISCLOSURE REPORTING SYSTEM

Pub. L. 112-95, title III, § 344, Feb. 14, 2012, 126 Stat. 81,
provided that:

‘“‘(a) VOLUNTARY DISCLOSURE REPORTING PROGRAM DE-
FINED.—In this section, the term ‘Voluntary Disclosure
Reporting Program’ means the program established by
the Federal Aviation Administration through Advisory
Circular 00-58A, dated September 8, 2006, including any
subsequent revisions thereto.

‘“(b) VERIFICATION.—The Administrator of the Federal
Aviation Administration shall modify the Voluntary
Disclosure Reporting Program to require inspectors
to—

‘(1) verify that air carriers are implementing com-
prehensive solutions to correct the underlying causes
of the violations voluntarily disclosed by such air
carriers; and

‘“(2) confirm, before approving a final report of a
violation, that a violation with the same root causes,
has not been previously discovered by an inspector or
self-disclosed by the air carrier.

“(c) SUPERVISORY REVIEW OF VOLUNTARY SELF-DIS-
CLOSURES.—The Administrator shall establish a process
by which voluntary self-disclosures received from air
carriers are reviewed and approved by a supervisor
after the initial review by an inspector.

“‘(d) INSPECTOR GENERAL STUDY.—

‘(1) IN GENERAL.—The Inspector General of the De-
partment of Transportation shall conduct a study of
the Voluntary Disclosure Reporting Program.

‘“(2) REVIEW.—In conducting the study, the Inspec-
tor General shall examine, at a minimum, if the Ad-
ministration—

““(A) conducts comprehensive reviews of vol-
untary disclosure reports before closing a voluntary
disclosure report under the provisions of the pro-
gram;

“(B) evaluates the effectiveness of corrective ac-
tions taken by air carriers; and

“(C) effectively prevents abuse of the voluntary
disclosure reporting program through its secondary
review of self-disclosures before they are accepted
and closed by the Administration.

‘“(3) REPORT TO CONGRESS.—Not later than 1 year
after the date of enactment of this Act [Feb. 14, 2012],
the Inspector General shall submit to the Committee
on Transportation and Infrastructure of the House of
Representatives and Committee on Commerce,
Science, and Transportation of the Senate a report on
the results of the study conducted under this sec-
tion.”

§40124. Interstate agreements for airport facili-
ties
Congress consents to a State making an agree-
ment, not in conflict with a law of the United
States, with another State to develop or operate
an airport facility.
(Added Pub. L. 104-287, §5(69)(A), Oct. 11, 1996, 110

Stat. 3395, §40121; renumbered §40124, Pub. L.
105-102, §3(d)(1)(B), Nov. 20, 1997, 111 Stat. 2215.)

HISTORICAL AND REVISION NOTES
This restates 49:44502(e) as 49:40121 [now 40124] to pro-
vide a more appropriate place in title 49.
AMENDMENTS
1997—Pub. L. 105-102 amended Pub. L. 104-287, renum-
bering section 40121 of this title as this section.
EFFECTIVE DATE OF 1997 AMENDMENT

Pub. L. 105-102, §3(d), Nov. 20, 1997, 111 Stat. 2215, pro-
vided that the amendment made by section 3(d)(1)(B) is
effective Oct. 11, 1996.
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