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Senate Resolution No. 445, One Hundred Eighth Con-

gress, Oct. 9, 2004. 

§ 392. Personal services 

The Secretary— 

(1) may procure the temporary or intermit-

tent services of experts or consultants (or or-

ganizations thereof) in accordance with sec-

tion 3109 of title 5; and 

(2) may, whenever necessary due to an ur-

gent homeland security need, procure tem-

porary (not to exceed 1 year) or intermittent 

personal services, including the services of ex-

perts or consultants (or organizations thereof), 

without regard to the pay limitations of such 

section 3109. 

(Pub. L. 107–296, title VIII, § 832, Nov. 25, 2002, 116 

Stat. 2225.) 

§ 393. Special streamlined acquisition authority 

(a) Authority 

(1) In general 

The Secretary may use the authorities set 

forth in this section with respect to any pro-

curement made during the period beginning on 

the effective date of this chapter and ending 

September 30, 2007, if the Secretary deter-

mines in writing that the mission of the De-

partment (as described in section 111 of this 

title) would be seriously impaired without the 

use of such authorities. 

(2) Delegation 

The authority to make the determination 

described in paragraph (1) may not be dele-

gated by the Secretary to an officer of the De-

partment who is not appointed by the Presi-

dent with the advice and consent of the Sen-

ate. 

(3) Notification 

Not later than the date that is 7 days after 

the date of any determination under para-

graph (1), the Secretary shall submit to the 

Committee on Government Reform of the 

House of Representatives and the Committee 

on Governmental Affairs of the Senate— 

(A) notification of such determination; and 

(B) the justification for such determina-

tion. 

(b) Increased micro-purchase threshold for cer-
tain procurements 

(1) In general 

The Secretary may designate certain em-

ployees of the Department to make procure-

ments described in subsection (a) of this sec-

tion for which in the administration of section 

1902 of title 41 the amount specified in sub-

sections (a), (d), and (e) of such section 1902 

shall be deemed to be $7,500. 

(2) Number of employees 

The number of employees designated under 

paragraph (1) shall be— 

(A) fewer than the number of employees of 

the Department who are authorized to make 

purchases without obtaining competitive 

quotations, pursuant to section 1902(d) of 

title 41; 

(B) sufficient to ensure the geographic dis-

persal of the availability of the use of the 

procurement authority under such para-

graph at locations reasonably considered to 

be potential terrorist targets; and 

(C) sufficiently limited to allow for the 

careful monitoring of employees designated 

under such paragraph. 

(3) Review 

Procurements made under the authority of 

this subsection shall be subject to review by a 

designated supervisor on not less than a 

monthly basis. The supervisor responsible for 

the review shall be responsible for no more 

than 7 employees making procurements under 

this subsection. 

(c) Simplified acquisition procedures 

(1) In general 

With respect to a procurement described in 

subsection (a) of this section, the Secretary 

may deem the simplified acquisition threshold 

referred to in section 134 of title 41 to be— 

(A) in the case of a contract to be awarded 

and performed, or purchase to be made, 

within the United States, $200,000; and 

(B) in the case of a contract to be awarded 

and performed, or purchase to be made, out-

side of the United States, $300,000. 

(2) Omitted 

(d) Application of certain commercial items au-
thorities 

(1) In general 

With respect to a procurement described in 

subsection (a) of this section, the Secretary 

may deem any item or service to be a commer-

cial item for the purpose of Federal procure-

ment laws. 

(2) Limitation 

The $5,000,000 limitation provided in section 

1901(a)(2) of title 41 and section 3305(a)(2) of 

title 41 shall be deemed to be $7,500,000 for pur-

poses of property or services under the author-

ity of this subsection. 

(3) Certain authority 

Authority under a provision of law referred 

to in paragraph (2) that expires under section 

4202(e) of the Clinger-Cohen Act of 1996 (divi-

sions D and E of Public Law 104–106; 10 U.S.C. 

2304 note) shall, notwithstanding such section, 

continue to apply for a procurement described 

in subsection (a) of this section. 

(e) Report 

Not later than 180 days after the end of fiscal 

year 2005, the Comptroller General shall submit 

to the Committee on Governmental Affairs of 

the Senate and the Committee on Government 

Reform of the House of Representatives a report 

on the use of the authorities provided in this 

section. The report shall contain the following: 

(1) An assessment of the extent to which 

property and services acquired using authori-

ties provided under this section contributed to 

the capacity of the Federal workforce to fa-

cilitate the mission of the Department as de-

scribed in section 111 of this title. 

(2) An assessment of the extent to which 

prices for property and services acquired using 
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authorities provided under this section re-

flected the best value. 
(3) The number of employees designated by 

each executive agency under subsection (b)(1) 

of this section. 
(4) An assessment of the extent to which the 

Department has implemented subsections 

(b)(2) and (b)(3) of this section to monitor the 

use of procurement authority by employees 

designated under subsection (b)(1) of this sec-

tion. 
(5) Any recommendations of the Comptroller 

General for improving the effectiveness of the 

implementation of the provisions of this sec-

tion. 

(Pub. L. 107–296, title VIII, § 833, Nov. 25, 2002, 116 

Stat. 2225.) 

REFERENCES IN TEXT 

The effective date of this chapter, referred to in sub-

sec. (a)(1), is 60 days after Nov. 25, 2002, see section 4 of 

Pub. L. 107–296, set out as an Effective Date note under 

section 101 of this title. 
Section 4202(e) of the Clinger-Cohen Act of 1996, re-

ferred to in subsec. (d)(3), is section 4202(e) of Pub. L. 

104–106, which is set out as a note under section 2304 of 

Title 10, Armed Forces. 

CODIFICATION 

In subsec. (b)(1), ‘‘section 1902 of title 41’’ substituted 

for ‘‘section 32 of the Office of Federal Procurement 

Policy Act (41 U.S.C. 428)’’ and ‘‘subsections (a), (d), and 

(e) of such section 1902’’ substituted for ‘‘subsections 

(c), (d), and (f) of such section 32’’ on authority of Pub. 

L. 111–350, § 6(c), Jan. 4, 2011, 124 Stat. 3854, which Act 

enacted Title 41, Public Contracts. 
In subsec. (b)(2)(A), ‘‘section 1902(d) of title 41’’ sub-

stituted for ‘‘section 32(c) of the Office of Federal Pro-

curement Policy Act (41 U.S.C. 428(c))’’ on authority of 

Pub. L. 111–350, § 6(c), Jan. 4, 2011, 124 Stat. 3854, which 

Act enacted Title 41, Public Contracts. 
In subsec. (c)(1), ‘‘section 134 of title 41’’ substituted 

for ‘‘section 4(11) of the Office of Federal Procurement 

Policy Act (41 U.S.C. 403(11))’’ on authority of Pub. L. 

111–350, § 6(c), Jan. 4, 2011, 124 Stat. 3854, which Act en-

acted Title 41, Public Contracts. 
In subsec. (d)(2), ‘‘section 1901(a)(2) of title 41’’ sub-

stituted for ‘‘section 31(a)(2) of the Office of Federal 

Procurement Policy Act (41 U.S.C. 427(a)(2))’’ and ‘‘sec-

tion 3305(a)(2) of title 41’’ substituted for ‘‘section 

303(g)(1)(B) of the Federal Property and Administrative 

Services Act of 1949 (41 U.S.C. 253(g)(1)(B))’’ on author-

ity of Pub. L. 111–350, § 6(c), Jan. 4, 2011, 124 Stat. 3854, 

which Act enacted Title 41, Public Contracts. 
Section is comprised of section 833 of Pub. L. 107–296. 

Subsec. (c)(2) of section 833 of Pub. L. 107–296 amended 

section 416 of former Title 41, Public Contracts. 

CHANGE OF NAME 

Committee on Government Reform of House of Rep-

resentatives changed to Committee on Oversight and 

Government Reform of House of Representatives by 

House Resolution No. 6, One Hundred Tenth Congress, 

Jan. 5, 2007. 
Committee on Governmental Affairs of Senate 

changed to Committee on Homeland Security and Gov-

ernmental Affairs of Senate, effective Jan. 4, 2005, by 

Senate Resolution No. 445, One Hundred Eighth Con-

gress, Oct. 9, 2004. 

§ 394. Unsolicited proposals 

(a) Regulations required 

Within 1 year of November 25, 2002, the Federal 

Acquisition Regulation shall be revised to in-

clude regulations with regard to unsolicited pro-

posals. 

(b) Content of regulations 

The regulations prescribed under subsection 

(a) of this section shall require that before initi-

ating a comprehensive evaluation, an agency 

contact point shall consider, among other fac-

tors, that the proposal— 

(1) is not submitted in response to a pre-

viously published agency requirement; and 

(2) contains technical and cost information 

for evaluation and overall scientific, technical 

or socioeconomic merit, or cost-related or 

price-related factors. 

(Pub. L. 107–296, title VIII, § 834, Nov. 25, 2002, 116 

Stat. 2227.) 

§ 395. Prohibition on contracts with corporate ex-
patriates 

(a) In general 

The Secretary may not enter into any con-

tract with a foreign incorporated entity which is 

treated as an inverted domestic corporation 

under subsection (b) of this section, or any sub-

sidiary of such an entity. 

(b) Inverted domestic corporation 

For purposes of this section, a foreign incor-

porated entity shall be treated as an inverted 

domestic corporation if, pursuant to a plan (or a 

series of related transactions)— 

(1) the entity completes before, on, or after 

November 25, 2002, the direct or indirect acqui-

sition of substantially all of the properties 

held directly or indirectly by a domestic cor-

poration or substantially all of the properties 

constituting a trade or business of a domestic 

partnership; 

(2) after the acquisition at least 80 percent of 

the stock (by vote or value) of the entity is 

held— 

(A) in the case of an acquisition with re-

spect to a domestic corporation, by former 

shareholders of the domestic corporation by 

reason of holding stock in the domestic cor-

poration; or 

(B) in the case of an acquisition with re-

spect to a domestic partnership, by former 

partners of the domestic partnership by rea-

son of holding a capital or profits interest in 

the domestic partnership; and 

(3) the expanded affiliated group which after 

the acquisition includes the entity does not 

have substantial business activities in the for-

eign country in which or under the law of 

which the entity is created or organized when 

compared to the total business activities of 

such expanded affiliated group. 

(c) Definitions and special rules 

(1) Rules for application of subsection (b) 

In applying subsection (b) of this section for 

purposes of subsection (a) of this section, the 

following rules shall apply: 

(A) Certain stock disregarded 

There shall not be taken into account in 

determining ownership for purposes of sub-

section (b)(2) of this section— 

(i) stock held by members of the ex-

panded affiliated group which includes the 

foreign incorporated entity; or 
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