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‘(3) the extent to which the Commission believes it
can effect the changes identified in paragraph (1) of
this subsection through its exemptive authority
under section 4(c) of the Act [7 U.S.C. 6(c)]; and

‘“(4) the regulatory functions the Commission cur-
rently performs that can be delegated to a registered
futures association (within the meaning of the Act)
and the regulatory functions that the Commission
has determined must be retained and the reasons
therefor.

““(b) In conducting the study, the Commission shall
solicit the views of the public as well as Commission
registrants, registered entities, and registered futures
associations (all within the meaning of the Act).

‘(c) The Commission shall transmit to the Commit-
tee on Agriculture of the House of Representatives and
the Committee on Agriculture, Nutrition, and Forestry
of the Senate a report of the results of its study, which
shall include an analysis of comments received.”’

§ 1a. Definitions

As used in this chapter:
(1) Alternative trading system

The term ‘‘alternative trading system”
means an organization, association, or group
of persons that—

(A) is registered as a broker or dealer pur-
suant to section 15(b) of the Securities Ex-
change Act of 1934 [15 U.S.C. 780(b)] (except
paragraph (11) thereof);

(B) performs the functions commonly per-
formed by an exchange (as defined in section
3(a)(1) of the Securities Exchange Act of 1934
[156 U.S.C. 78c(a)(1)]);

(C) does not—

(i) set rules governing the conduct of
subscribers other than the conduct of such
subscribers’ trading on the alternative
trading system; or

(ii) discipline subscribers other than by
exclusion from trading; and

(D) is exempt from the definition of the
term ‘‘exchange’ under such section 3(a)(1)
[15 U.S.C. 78c(a)(1)] by rule or regulation of
the Securities and Exchange Commission on
terms that require compliance with regula-
tions of its trading functions.

(2) Appropriate Federal banking agency

The term ‘‘appropriate Federal banking
agency’—

(A) has the meaning given the term in sec-
tion 1813 of title 12;

(B) means the Board in the case of a non-
insured State bank; and

(C) is the Farm Credit Administration for
farm credit system institutions.

(3) Associated person of a security-based swap
dealer or major security-based swap par-
ticipant

The term ‘‘associated person of a security-
based swap dealer or major security-based
swap participant’” has the meaning given the
term in section 3(a) of the Securities Exchange

Act of 1934 (15 U.S.C. 78c(a)).

(4) Associated person of a swap dealer or major
swap participant

(A) In general

The term ‘‘associated person of a swap
dealer or major swap participant’” means a

person who is associated with a swap dealer
or major swap participant as a partner, offi-
cer, employee, or agent (or any person occu-
pying a similar status or performing similar
functions), in any capacity that involves—
(i) the solicitation or acceptance of
swaps; or
(ii) the supervision of any person or per-
sons so engaged.

(B) Exclusion

Other than for purposes of section 6s(b)(6)
of this title, the term ‘‘associated person of
a swap dealer or major swap participant”
does not include any person associated with
a swap dealer or major swap participant the
functions of which are solely clerical or min-
isterial.

(5) Board

The term ‘‘Board’ means the Board of Gov-
ernors of the Federal Reserve System.

(6) Board of trade

The term ‘“‘board of trade’” means any orga-
nized exchange or other trading facility.

(7) Cleared swap

The term ‘‘cleared swap’’ means any swap
that is, directly or indirectly, submitted to
and cleared by a derivatives clearing organiza-
tion registered with the Commission.

(8) Commission

The term ‘‘Commission” means the Com-
modity Futures Trading Commission estab-
lished under section 2(a)(2) of this title.

(9) Commodity

The term ‘‘commodity’” means wheat, cot-
ton, rice, corn, oats, barley, rye, flaxseed,
grain sorghums, mill feeds, butter, eggs, Sola-
num tuberosum (Irish potatoes), wool, wool
tops, fats and oils (including lard, tallow, cot-
tonseed oil, peanut oil, soybean oil, and all
other fats and oils), cottonseed meal, cotton-
seed, peanuts, soybeans, soybean meal, live-
stock, livestock products, and frozen con-
centrated orange juice, and all other goods
and articles, except onions (as provided by sec-
tion 13-1 of this title) and motion picture box
office receipts (or any index, measure, value,
or data related to such receipts), and all serv-
ices, rights, and interests (except motion pic-
ture box office receipts, or any index, measure,
value or data related to such receipts) in
which contracts for future delivery are pres-
ently or in the future dealt in.

(10) Commodity pool
(A) In general

The term ‘‘commodity pool” means any
investment trust, syndicate, or similar form
of enterprise operated for the purpose of
trading in commodity interests, including
any—

(i) commodity for future delivery, secu-
rity futures product, or swap;

(ii) agreement, contract, or transaction
described in section 2(c)(2)(C)(i) of this
title or section 2(c)(2)(D)(i) of this title;

(iii) commodity option authorized under
section 6¢ of this title; or
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(iv) leverage transaction authorized
under section 23 of this title.

(B) Further definition

The Commission, by rule or regulation,
may include within, or exclude from, the
term ‘‘commodity pool”’ any investment
trust, syndicate, or similar form of enter-
prise if the Commission determines that the
rule or regulation will effectuate the pur-
poses of this chapter.

1) Commodity pool operator
(A) In general

The term ‘‘commodity pool operator”
means any person—

(i) engaged in a business that is of the
nature of a commodity pool, investment
trust, syndicate, or similar form of enter-
prise, and who, in connection therewith,
solicits, accepts, or receives from others,
funds, securities, or property, either di-
rectly or through capital contributions,
the sale of stock or other forms of securi-
ties, or otherwise, for the purpose of trad-
ing in commodity interests, including
any—

(I) commodity for future delivery, se-
curity futures product, or swap;

(IT) agreement, contract, or trans-
action described in section 2(c)(2)(C)(1) of
this title or section 2(c)(2)(D)(i) of this
title;

(ITI) commodity option authorized
under section 6¢ of this title; or

(IV) leverage transaction authorized
under section 23 of this title; or

(ii) who is registered with the Commis-
sion as a commodity pool operator.
(B) Further definition

The Commission, by rule or regulation,
may include within, or exclude from, the
term ‘‘commodity pool operator’ any person
engaged in a business that is of the nature of
a commodity pool, investment trust, syn-
dicate, or similar form of enterprise if the
Commission determines that the rule or reg-
ulation will effectuate the purposes of this
chapter.

(12) Commodity trading advisor

(A) In general

Except as otherwise provided in this para-
graph, the term ‘‘commodity trading advi-
sor’”’ means any person who—

(i) for compensation or profit, engages in
the business of advising others, either di-
rectly or through publications, writings,
or electronic media, as to the value of or
the advisability of trading in—

(I) any contract of sale of a commodity
for future delivery, security futures
product, or swap;

(IT) any agreement, contract, or trans-
action described in section 2(c)(2)(C)(i) of
this title or section 2(c)(2)(D)(i) of this
titlel

(ITI) any commodity option authorized
under section 6¢ of this title; or

180 in original. Probably should be followed by a semicolon.

(IV) any leverage transaction author-
ized under section 23 of this title;

(ii) for compensation or profit, and as
part of a regular business, issues or pro-
mulgates analyses or reports concerning
any of the activities referred to in clause
().

(iii) is registered with the Commission as
a commodity trading advisor; or

(iv) the Commission, by rule or regula-
tion, may include if the Commission deter-
mines that the rule or regulation will ef-
fectuate the purposes of this chapter.

(B) Exclusions

Subject to subparagraph (C), the term
“‘commodity trading advisor’ does not in-
clude—

(i) any bank or trust company or any
person acting as an employee thereof;

(ii) any news reporter, news columnist,
or news editor of the print or electronic
media, or any lawyer, accountant, or
teacher;

(iii) any floor broker or futures commis-
sion merchant;

(iv) the publisher or producer of any
print or electronic data of general and reg-
ular dissemination, including its employ-
ees;

(v) the fiduciary of any defined benefit
plan that is subject to the Employee Re-
tirement Income Security Act of 1974 (29
U.S.C. 1001 et seq.);

(vi) any contract market or derivatives
transaction execution facility; and

(vii) such other persons not within the
intent of this paragraph as the Commis-
sion may specify by rule, regulation, or
order.

(C) Incidental services

Subparagraph (B) shall apply only if the
furnishing of such services by persons re-
ferred to in subparagraph (B) is solely inci-
dental to the conduct of their business or
profession.

(D) Advisors

The Commission, by rule or regulation,
may include within the term ‘‘commodity
trading advisor’’, any person advising as to
the value of commodities or issuing reports
or analyses concerning commodities if the
Commission determines that the rule or reg-
ulation will effectuate the purposes of this
paragraph.

(13) Contract of sale

The term ‘‘contract of sale’ includes sales,
agreements of sale, and agreements to sell.

(14) Cooperative association of producers

The term ‘‘cooperative association of pro-
ducers’” means any cooperative association,
corporate, or otherwise, not less than 75 per-
cent in good faith owned or controlled, di-
rectly or indirectly, by producers of agricul-
tural products and otherwise complying with
sections 291 and 292 of this title, including any
organization acting for a group of such asso-
ciations and owned or controlled by such asso-
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ciations, except that business done for or with
the United States, or any agency thereof, shall
not be considered either member or non-
member business in determining the compli-
ance of any such association with this chapter.

(15) Derivatives clearing organization
(A) In general

The term ‘‘derivatives clearing organiza-
tion”” means a clearinghouse, clearing asso-
ciation, clearing corporation, or similar en-
tity, facility, system, or organization that,
with respect to an agreement, contract, or
transaction—

(i) enables each party to the agreement,
contract, or transaction to substitute,
through novation or otherwise, the credit
of the derivatives clearing organization for
the credit of the parties;

(ii) arranges or provides, on a multi-
lateral basis, for the settlement or netting
of obligations resulting from such agree-
ments, contracts, or transactions executed
by participants in the derivatives clearing
organization; or

(iii) otherwise provides clearing services
or arrangements that mutualize or trans-
fer among participants in the derivatives
clearing organization the credit risk aris-
ing from such agreements, contracts, or
transactions executed by the participants.

(B) Exclusions

The term ‘‘derivatives clearing organiza-
tion” does not include an entity, facility,
system, or organization solely because it ar-
ranges or provides for—

(i) settlement, netting, or novation of
obligations resulting from agreements,
contracts, or transactions, on a bilateral
basis and without a central counterparty;

(ii) settlement or netting of cash pay-
ments through an interbank payment sys-
tem; or

(iii) settlement, netting, or novation of
obligations resulting from a sale of a com-
modity in a transaction in the spot market
for the commodity.

(16) Electronic trading facility

The term ‘‘electronic trading facility”
means a trading facility that—
(A) operates by means of an electronic or
telecommunications network; and
(B) maintains an automated audit trail of
bids, offers, and the matching of orders or
the execution of transactions on the facility.

(17) Eligible commercial entity

The term ‘‘eligible commercial entity”
means, with respect to an agreement, contract
or transaction in a commodity—

(A) an eligible contract participant de-
scribed in clause (i), (ii), (v), (vii), (viii), or
(ix) of paragraph (18)(A) that, in connection
with its business—

(i) has a demonstrable ability, directly
or through separate contractual arrange-
ments, to make or take delivery of the un-
derlying commodity;

(ii) incurs risks, in addition to price risk,
related to the commodity; or
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(iii) is a dealer that regularly provides
risk management or hedging services to,
or engages in market-making activities
with, the foregoing entities involving
transactions to purchase or sell the com-
modity or derivative agreements, con-
tracts, or transactions in the commodity;

(B) an eligible contract participant, other
than a natural person or an instrumentality,
department, or agency of a State or local
governmental entity, that—

(i) regularly enters into transactions to
purchase or sell the commodity or deriva-
tive agreements, contracts, or trans-
actions in the commodity; and

(ii) either—

(I) in the case of a collective invest-
ment vehicle whose participants include
persons other than—

(aa) qualified eligible persons, as de-
fined in Commission rule 4.7(a) (17 CFR
4.7(a));

(bb) accredited investors, as defined
in Regulation D of the Securities and
Exchange Commission under the Secu-
rities Act of 1933 [15 U.S.C. 77a et seq.]
(17 CFR 230.501(a)), with total assets of
$2,000,000; or

(cc) qualified purchasers, as defined
in section 2(a)(61)(A) of the Investment
Company Act of 1940 [156 TU.S.C.
80a-2(a)(51)(A)];

in each case as in effect on December 21,
2000, has, or is one of a group of vehicles
under common control or management
having in the aggregate, $1,000,000,000 in
total assets; or

(IT) in the case of other persons, has, or
is one of a group of persons under com-
mon control or management having in
the aggregate, $100,000,000 in total assets;
or

(C) such other persons as the Commission
shall determine appropriate and shall des-
ignate by rule, regulation, or order.

(18) Eligible contract participant

The term ‘‘eligible contract participant”
means—
(A) acting for its own account—

(i) a financial institution;

(ii) an insurance company that is regu-
lated by a State, or that is regulated by a
foreign government and is subject to com-
parable regulation as determined by the
Commission, including a regulated subsidi-
ary or affiliate of such an insurance com-
pany;

(iii) an investment company subject to
regulation under the Investment Company
Act of 1940 (15 U.S.C. 80a-1 et seq.) or a for-
eign person performing a similar role or
function subject as such to foreign regula-
tion (regardless of whether each investor
in the investment company or the foreign
person is itself an eligible contract partici-
pant);

(iv) a commodity pool that—

(I) has total assets exceeding $5,000,000;
and
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(IT) is formed and operated by a person
subject to regulation under this chapter
or a foreign person performing a similar
role or function subject as such to for-
eign regulation (regardless of whether
each investor in the commodity pool or
the foreign person is itself an eligible
contract participant) provided, however,
that for purposes of section 2(c)(2)(B)(vi)
of this title and section 2(c)(2)(C)(vii) of
this title, the term ‘‘eligible contract
participant’ shall not include a com-
modity pool in which any participant is
not otherwise an eligible contract par-
ticipant;

(v) a corporation, partnership, propri-
etorship, organization, trust, or other en-
tity—

(I) that has total assets exceeding
$10,000,000;

(IT) the obligations of which under an
agreement, contract, or transaction are
guaranteed or otherwise supported by a
letter of credit or keepwell, support, or
other agreement by an entity described
in subclause (I), in clause (i), (ii), (iii),
(iv), or (vii), or in subparagraph (C); or

(IIT) that—

(aa) has a net worth exceeding
$1,000,000; and

(bb) enters into an agreement, con-
tract, or transaction in connection
with the conduct of the entity’s busi-
ness or to manage the risk associated
with an asset or liability owned or in-
curred or reasonably likely to be
owned or incurred by the entity in the
conduct of the entity’s business;

(vi) an employee benefit plan subject to
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1001 et seq.), a gov-
ernmental employee benefit plan, or a for-
eign person performing a similar role or
function subject as such to foreign regula-
tion—

(I) that has total assets exceeding
$5,000,000; or

(IT) the investment decisions of which
are made by—

(aa) an investment adviser or com-
modity trading advisor subject to regu-
lation under the Investment Advisers
Act of 1940 (15 U.S.C. 80b-1 et seq.) or
this chapter;

(bb) a foreign person performing a
similar role or function subject as such
to foreign regulation;

(ce) a financial institution; or

(dd) an insurance company described
in clause (ii), or a regulated subsidiary
or affiliate of such an insurance com-
pany;

(vii)(I) a governmental entity (including
the United States, a State, or a foreign
government) or political subdivision of a
governmental entity;

(IT) a multinational or supranational
government entity; or

(ITI) an instrumentality, agency, or de-
partment of an entity described in sub-
clause (I) or (II);
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except that such term does not include an
entity, instrumentality, agency, or depart-
ment referred to in subclause (I) or (III) of
this clause unless (aa) the entity, instru-
mentality, agency, or department is a per-
son described in clause (i), (ii), or (iii) of
paragraph (17)(A); (bb) the entity, instru-
mentality, agency, or department owns
and invests on a discretionary basis
$50,000,000 or more in investments; or (cc)
the agreement, contract, or transaction is
offered by, and entered into with, an en-
tity that is listed in any of subclauses (I)
through (VI) of section 2(c)(2)(B)(ii) of this
title;

(viii)(I) a broker or dealer subject to reg-
ulation under the Securities Exchange Act
of 1934 (15 U.S.C. 78a et seq.) or a foreign
person performing a similar role or func-
tion subject as such to foreign regulation,
except that, if the broker or dealer or for-
eign person is a natural person or propri-
etorship, the broker or dealer or foreign
person shall not be considered to be an eli-
gible contract participant unless the
broker or dealer or foreign person also
meets the requirements of clause (v) or
(x1);

(IT) an associated person of a registered
broker or dealer concerning the financial
or securities activities of which the reg-
istered person makes and keeps records
under section 15C(b) or 17(h) of the Securi-
ties Exchange Act of 193¢ (15 U.S.C.
780-5(b), 78q(h));

(ITII) an investment bank holding com-
pany (as defined in section 17(i)2 of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78q(i)); 3

(ix) a futures commission merchant sub-
ject to regulation under this chapter or a
foreign person performing a similar role or
function subject as such to foreign regula-
tion, except that, if the futures commis-
sion merchant or foreign person is a natu-
ral person or proprietorship, the futures
commission merchant or foreign person
shall not be considered to be an eligible
contract participant unless the futures
commission merchant or foreign person
also meets the requirements of clause (v)
or (xi);

(x) a floor broker or floor trader subject
to regulation under this chapter in connec-
tion with any transaction that takes place
on or through the facilities of a registered
entity (other than an electronic trading
facility with respect to a significant price
discovery contract) or an exempt board of
trade, or any affiliate thereof, on which
such person regularly trades; or

(xi) an individual who has amounts in-
vested on a discretionary basis, the aggre-
gate of which is in excess of—

(I) $10,000,000; or
(IT) $5,000,000 and who enters into the
agreement, contract, or transaction in

2See References in Text note below.
380 in original. The semicolon probably should be preceded by
an additional closing parenthesis.
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order to manage the risk associated with
an asset owned or liability incurred, or
reasonably likely to be owned or in-
curred, by the individual;

(B)(1) a person described in clause (i), (ii),
(iv), (v), (viii), (ix), or (x) of subparagraph (A)
or in subparagraph (C), acting as broker or
performing an equivalent agency function on
behalf of another person described in sub-
paragraph (A) or (C); or

(ii) an investment adviser subject to regu-
lation under the Investment Advisers Act of
1940 [15 U.S.C. 80b-1 et seq.], a commodity
trading advisor subject to regulation under
this chapter, a foreign person performing a
similar role or function subject as such to
foreign regulation, or a person described in
clause (i), (ii), (iv), (v), (viii), (ix), or (x) of
subparagraph (A) or in subparagraph (C), in
any such case acting as investment manager
or fiduciary (but excluding a person acting
as broker or performing an equivalent agen-
cy function) for another person described in
subparagraph (A) or (C) and who is author-
ized by such person to commit such person
to the transaction; or

(C) any other person that the Commission
determines to be eligible in light of the fi-
nancial or other qualifications of the person.

(19) Excluded commodity

The term ‘‘excluded commodity’ means—

(i) an interest rate, exchange rate, cur-
rency, security, security index, credit risk
or measure, debt or equity instrument, index
or measure of inflation, or other macro-
economic index or measure;

(ii) any other rate, differential, index, or
measure of economic or commercial risk, re-
turn, or value that is—

(I) not based in substantial part on the
value of a narrow group of commodities
not described in clause (i); or

(IT) based solely on one or more commod-
ities that have no cash market;

(iii) any economic or commercial index
based on prices, rates, values, or levels that
are not within the control of any party to
the relevant contract, agreement, or trans-
action; or

(iv) an occurrence, extent of an occur-
rence, or contingency (other than a change
in the price, rate, value, or level of a com-
modity not described in clause (i)) that is—

(I) beyond the control of the parties to
the relevant contract, agreement, or trans-
action; and

(IT) associated with a financial, commer-
cial, or economic consequence.

(20) Exempt commodity

The term ‘‘exempt commodity” means a
commodity that is not an excluded commodity
or an agricultural commodity.

(21) Financial institution

The term ‘‘financial institution” means—

(A) a corporation operating under the fifth
undesignated paragraph of section 25 of the
Federal Reserve Act (12 U.S.C. 603), com-
monly known as ‘‘an agreement corpora-
tion”’;
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(B) a corporation organized under section
25A of the Federal Reserve Act (12 U.S.C. 611
et seq.), commonly known as an ‘Edge Act
corporation’’;

(C) an institution that is regulated by the
Farm Credit Administration;

(D) a Federal credit union or State credit
union (as defined in section 1752 of title 12);

(E) a depository institution (as defined in
section 1813 of title 12);

(F) a foreign bank or a branch or agency of
a foreign bank (each as defined in section
3101 of title 12);

(G) any financial holding company (as de-
fined in section 1841 of title 12);

(H) a trust company; or

(I) a similarly regulated subsidiary or af-
filiate of an entity described in any of sub-
paragraphs (A) through (H).

(22) Floor broker
(A) In general

The term ‘‘floor broker’ means any per-
son—

(i) who, in or surrounding any pit, ring,
post, or other place provided by a contract
market for the meeting of persons simi-
larly engaged, shall purchase or sell for
any other person—

(ID) any commodity for future delivery,
security futures product, or swap; or

(IT) any commodity option authorized
under section 6¢ of this title; or

(ii) who is registered with the Commis-
sion as a floor broker.

(B) Further definition

The Commission, by rule or regulation,
may include within, or exclude from, the
term ‘‘floor broker’” any person in or sur-
rounding any pit, ring, post, or other place
provided by a contract market for the meet-
ing of persons similarly engaged who trades
for any other person if the Commission de-
termines that the rule or regulation will ef-
fectuate the purposes of this chapter.

(23) Floor trader
(A) In general

The term ‘‘floor trader’” means any per-
son—

(i) who, in or surrounding any pit, ring,
post, or other place provided by a contract
market for the meeting of persons simi-
larly engaged, purchases, or sells solely for
such person’s own account—

(I) any commodity for future delivery,
security futures product, or swap; or

(IT) any commodity option authorized
under section 6¢ of this title; or

(ii) who is registered with the Commis-
sion as a floor trader.

(B) Further definition

The Commission, by rule or regulation,
may include within, or exclude from, the
term ‘‘floor trader’” any person in or sur-
rounding any pit, ring, post, or other place
provided by a contract market for the meet-
ing of persons similarly engaged who trades
solely for such person’s own account if the
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Commission determines that the rule or reg-
ulation will effectuate the purposes of this
chapter.

(24) Foreign exchange forward

The term ‘‘foreign exchange forward’’ means
a transaction that solely involves the ex-
change of 2 different currencies on a specific
future date at a fixed rate agreed upon on the
inception of the contract covering the ex-
change.

(25) Foreign exchange swap

The term ‘‘foreign exchange swap’’ means a
transaction that solely involves—

(A) an exchange of 2 different currencies
on a specific date at a fixed rate that is
agreed upon on the inception of the contract
covering the exchange; and

(B) a reverse exchange of the 2 currencies
described in subparagraph (A) at a later date
and at a fixed rate that is agreed upon on
the inception of the contract covering the
exchange.

(26) Foreign futures authority

The term ‘‘foreign futures authority’ means
any foreign government, or any department,
agency, governmental body, or regulatory or-
ganization empowered by a foreign govern-
ment to administer or enforce a law, rule, or
regulation as it relates to a futures or options
matter, or any department or agency of a po-
litical subdivision of a foreign government
empowered to administer or enforce a law,
rule, or regulation as it relates to a futures or
options matter.

(27) Future delivery

The term ‘‘future delivery’ does not include
any sale of any cash commodity for deferred
shipment or delivery.

(28) Futures commission merchant

(A) In general

The term ‘‘futures commission merchant”
means an individual, association, partner-
ship, corporation, or trust—

(i) that—
(I) is—
(aa) engaged in soliciting or in ac-
cepting orders for—

(AA) the purchase or sale of a com-
modity for future delivery;

(BB) a security futures product;

(CC) a swap;

(DD) any agreement, contract, or
transaction described in section
2(¢)(2)(C)(i) of this title or section
2(c)(2)(D)(1) of this title;

(EE) any commodity option au-
thorized under section 6c¢ of this
title; or

(FF) any leverage transaction au-
thorized under section 23 of this
title; or

(bb) acting as a counterparty in any
agreement, contract, or transaction
described in section 2(c)(2)(C)(i) of this
title or section 2(c)(2)(D)(i) of this
title; and

(IT) in or in connection with the activi-
ties described in items (aa) or (bb) of
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subclause (I), accepts any money, securi-
ties, or property (or extends credit in
lieu thereof) to margin, guarantee, or se-
cure any trades or contracts that result
or may result therefrom; or

(ii) that is registered with the Commis-
sion as a futures commission merchant.
(B) Further definition

The Commission, by rule or regulation,
may include within, or exclude from, the
term ‘‘futures commission merchant” any
person who engages in soliciting or accept-
ing orders for, or acting as a counterparty
in, any agreement, contract, or transaction
subject to this chapter, and who accepts any
money, securities, or property (or extends
credit in lieu thereof) to margin, guarantee,
or secure any trades or contracts that result
or may result therefrom, if the Commission
determines that the rule or regulation will
effectuate the purposes of this chapter.

(29) Hybrid instrument

The term ‘‘hybrid instrument’” means a se-
curity having one or more payments indexed
to the value, level, or rate of, or providing for
the delivery of, one or more commodities.

(30) Interstate commerce

The term ‘‘interstate commerce’” means
commerce—

(A) between any State, territory, or pos-
session, or the District of Columbia, and any
place outside thereof; or

(B) between points within the same State,
territory, or possession, or the District of
Columbia, but through any place outside
thereof, or within any territory or posses-
sion, or the District of Columbia.

(31) Introducing broker
(A) In general

The term ‘‘introducing broker’” means any
person (except an individual who elects to be
and is registered as an associated person of
a futures commission merchant)—

(i) who—
(I) is engaged in soliciting or in accept-
ing orders for—

(aa) the purchase or sale of any com-
modity for future delivery, security fu-
tures product, or swap;

(bb) any agreement, contract, or
transaction described in section
2(c)(2)(C)(i) of this title or section
2(c)(2)(D)(1) of this title;

(cc) any commodity option author-
ized under section 6¢c of this title; or

(dd) any leverage transaction author-
ized under section 23 of this title; and

(IT) does not accept any money, securi-
ties, or property (or extend credit in lieu
thereof) to margin, guarantee, or secure
any trades or contracts that result or
may result therefrom; or

(ii) who is registered with the Commis-
sion as an introducing broker.
(B) Further definition

The Commission, by rule or regulation, may
include within, or exclude from, the term ‘‘in-
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troducing broker’” any person who engages in
soliciting or accepting orders for any agree-
ment, contract, or transaction subject to this
chapter, and who does not accept any money,
securities, or property (or extend credit in lieu
thereof) to margin, guarantee, or secure any
trades or contracts that result or may result
therefrom, if the Commission determines that
the rule or regulation will effectuate the pur-
poses of this chapter.

(32) Major security-based swap participant

The term ‘“‘major security-based swap par-
ticipant’” has the meaning given the term in
section 3(a) of the Securities Exchange Act of
1934 (15 U.S.C. 78c(a)).

(33) Major swap participant

(A) In general

The term ‘‘major swap participant’” means
any person who is not a swap dealer, and—
(i) maintains a substantial position in
swaps for any of the major swap categories
as determined by the Commission, exclud-
ing—
(I) positions held for hedging or miti-
gating commercial risk; and
(IT) positions maintained by any em-
ployee benefit plan (or any contract held
by such a plan) as defined in paragraphs
(3) and (32) of section 3 of the Employee
Retirement Income Security Act of 1974
(29 U.S.C. 1002) for the primary purpose
of hedging or mitigating any risk di-
rectly associated with the operation of
the plan;

(ii) whose outstanding swaps create sub-
stantial counterparty exposure that could
have serious adverse effects on the finan-
cial stability of the United States banking
system or financial markets; or

(iii)(I) is a financial entity that is highly
leveraged relative to the amount of capital
it holds and that is not subject to capital
requirements established by an appro-
priate Federal banking agency; and

(IT) maintains a substantial position in
outstanding swaps in any major swap cat-
egory as determined by the Commission.

(B) Definition of substantial position

For purposes of subparagraph (A), the
Commission shall define by rule or regula-
tion the term ‘‘substantial position’ at the
threshold that the Commission determines
to be prudent for the effective monitoring,
management, and oversight of entities that
are systemically important or can signifi-
cantly impact the financial system of the
United States. In setting the definition
under this subparagraph, the Commission
shall consider the person’s relative position
in uncleared as opposed to cleared swaps and
may take into consideration the value and
quality of collateral held against
counterparty exposures.

(C) Scope of designation

For purposes of subparagraph (A), a person
may be designated as a major swap partici-
pant for 1 or more categories of swaps with-
out being classified as a major swap partici-
pant for all classes of swaps.
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(D) Exclusions

The definition under this paragraph shall
not include an entity whose primary busi-
ness is providing financing, and uses deriva-
tives for the purpose of hedging underlying
commercial risks related to interest rate
and foreign currency exposures, 90 percent or
more of which arise from financing that fa-
cilitates the purchase or lease of products, 90
percent or more of which are manufactured
by the parent company or another subsidi-
ary of the parent company.

(34) Member of a registered entity; member of

a derivatives transaction execution facility

The term ‘“‘member’’ means, with respect to
a registered entity or derivatives transaction
execution facility, an individual, association,
partnership, corporation, or trust—

(A) owning or holding membership in, or
admitted to membership representation on,
the registered entity or derivatives trans-
action execution facility; or

(B) having trading privileges on the reg-
istered entity or derivatives transaction exe-
cution facility.

A participant in an alternative trading system
that is designated as a contract market pursu-
ant to section Tb-1 of this title is deemed a
member of the contract market for purposes of
transactions in security futures products
through the contract market.

(35) Narrow-based security index

(A) The term ‘‘narrow-based security index”
means an index—

(i) that has 9 or fewer component securi-
ties;

(ii) in which a component security com-
prises more than 30 percent of the index’s
weighting;

(iii) in which the five highest weighted
component securities in the aggregate com-
prise more than 60 percent of the index’s
weighting; or

(iv) in which the lowest weighted compo-
nent securities comprising, in the aggregate,
25 percent of the index’s weighting have an
aggregate dollar value of average daily trad-
ing volume of less than $50,000,000 (or in the
case of an index with 15 or more component
securities, $30,000,000), except that if there
are two or more securities with equal
weighting that could be included in the cal-
culation of the lowest weighted component
securities comprising, in the aggregate, 25
percent of the index’s weighting, such secu-
rities shall be ranked from lowest to highest
dollar value of average daily trading volume
and shall be included in the calculation
based on their ranking starting with the
lowest ranked security.

(B) Notwithstanding subparagraph (A), an
index is not a narrow-based security index if—
(A)(I) it has at least 9 component securi-
ties;
(IT) no component security comprises more
than 30 percent of the index’s weighting; and
(ITII) each component security is—
(aa) registered pursuant to section 12 of
the Securities Exchange Act of 1934 [15
U.S.C. 781];
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(bb) one of 750 securities with the largest
market capitalization; and

(cc) one of 675 securities with the largest
dollar value of average daily trading vol-
ume;

(ii) a board of trade was designated as a
contract market by the Commodity Futures
Trading Commission with respect to a con-
tract of sale for future delivery on the index,
before December 21, 2000;

(iii)(I) a contract of sale for future delivery
on the index traded on a designated contract
market or registered derivatives transaction
execution facility for at least 30 days as a
contract of sale for future delivery on an
index that was not a narrow-based security
index; and

(IT) it has been a narrow-based security
index for no more than 45 business days over
3 consecutive calendar months;

(iv) a contract of sale for future delivery
on the index is traded on or subject to the
rules of a foreign board of trade and meets
such requirements as are jointly established
by rule or regulation by the Commission and
the Securities and Exchange Commission;

(v) no more than 18 months have passed
since December 21, 2000, and—

(I) it is traded on or subject to the rules
of a foreign board of trade;

(IT) the offer and sale in the United
States of a contract of sale for future de-
livery on the index was authorized before
December 21, 2000; and

(III) the conditions of such authorization
continue to be met; or

(vi) a contract of sale for future delivery
on the index is traded on or subject to the
rules of a board of trade and meets such re-
quirements as are jointly established by
rule, regulation, or order by the Commission
and the Securities and Exchange Commis-
sion.

(C) Within 1 year after December 21, 2000, the
Commission and the Securities and Exchange
Commission jointly shall adopt rules or regu-
lations that set forth the requirements under
subparagraph (B)(iv).

(D) An index that is a narrow-based security
index solely because it was a narrow-based se-
curity index for more than 45 business days
over 3 consecutive calendar months pursuant
to clause (iii) of subparagraph (B) shall not be
a narrow-based security index for the 3 follow-
ing calendar months.

(E) For purposes of subparagraphs (A) and
B)—

(i) the dollar value of average daily trad-
ing volume and the market capitalization
shall be calculated as of the preceding 6 full
calendar months; and

(ii) the Commission and the Securities and
Exchange Commission shall, by rule or regu-
lation, jointly specify the method to be used
to determine market capitalization and dol-
lar value of average daily trading volume.

(36) Option

The term ‘‘option’”’ means an agreement,
contract, or transaction that is of the char-
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acter of, or is commonly known to the trade
as, an ‘‘option”, ‘‘privilege’”, ‘“‘indemnity”’,
“pid”’, ‘“‘offer”’, ‘“‘put”, ‘“‘call”’, ‘‘advance guar-
anty’’, or ‘‘decline guaranty’’.

(37) Organized exchange

The term ‘‘organized exchange’’ means a
trading facility that—
(A) permits trading—
(i) by or on behalf of a person that is not
an eligible contract participant; or
(ii) by persons other than on a principal-
to-principal basis; or

(B) has adopted (directly or through an-
other nongovernmental entity) rules that—

(i) govern the conduct of participants,
other than rules that govern the submis-
sion of orders or execution of transactions
on the trading facility; and

(ii) include disciplinary sanctions other
than the exclusion of participants from
trading.

(38) Person

The term ‘‘person’ imports the plural or sin-
gular, and includes individuals, associations,
partnerships, corporations, and trusts.

(39) Prudential regulator

The term ‘“‘prudential regulator’” means—

(A) the Board in the case of a swap dealer,
major swap participant, security-based swap
dealer, or major security-based swap partici-
pant that is—

(i) a State-chartered bank that is a
member of the Federal Reserve System;

(ii) a State-chartered branch or agency
of a foreign bank;

(iii) any foreign bank which does not op-
erate an insured branch;

(iv) any organization operating under
section 25A of the Federal Reserve Act [12
U.S.C. 611 et seq.] or having an agreement
with the Board under section 225 of the
Federal Reserve Act?;

(v) any bank holding company (as de-
fined in section 2 of the Bank Holding
Company Act of 19654 (12 U.S.C. 1841)), any
foreign bank (as defined in section 3101(7)
of title 12) that is treated as a bank hold-
ing company under section 3106(a) of title
12, and any subsidiary of such a company
or foreign bank (other than a subsidiary
that is described in subparagraph (A) or
(B) or that is required to be registered
with the Commission as a swap dealer or
major swap participant under this chapter
or with the Securities and Exchange Com-
mission as a security-based swap dealer or
major security-based swap participant);

(vi) after the transfer date (as defined in
section 311 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act [12
U.S.C. 5411]), any savings and loan holding
company (as defined in section 1467a of
title 12) and any subsidiary of such com-
pany (other than a subsidiary that is de-
scribed in subparagraph (A) or (B) or that
is required to be registered as a swap deal-

4See References in Text note below.
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er or major swap Dparticipant with the
Commission under this chapter or with the
Securities and Exchange Commission as a
security-based swap dealer or major secu-
rity-based swap participant); or

(vii) any organization operating under
section 25A of the Federal Reserve Act (12
U.S.C. 611 et seq.) or having an agreement
with the Board under section 25 of the Fed-
eral Reserve Act (12 U.S.C. 601 et seq.);

(B) the Office of the Comptroller of the
Currency in the case of a swap dealer, major
swap participant, security-based swap deal-
er, or major security-based swap participant
that is—

(i) a national bank;

(ii) a federally chartered branch or agen-
cy of a foreign bank; or

(iii) any Federal savings association;

(C) the Federal Deposit Insurance Corpora-
tion in the case of a swap dealer, major swap
participant, security-based swap dealer, or
major security-based swap participant that
is—

(i) a State-chartered bank that is not a
member of the Federal Reserve System; or
(ii) any State savings association;

(D) the Farm Credit Administration, in
the case of a swap dealer, major swap par-
ticipant, security-based swap dealer, or
major security-based swap participant that
is an institution chartered under the Farm
Credit Act of 1971 (12 U.S.C. 2001 et seq.); and

(BE) the Federal Housing Finance Agency in
the case of a swap dealer, major swap par-
ticipant, security-based swap dealer, or
major security-based swap participant that
is a regulated entity (as such term is defined
in section 4502 of title 12).

(40) Registered entity
The term ‘‘registered entity’” means—

(A) a board of trade designated as a con-
tract market under section 7 of this title;

(B) a derivatives clearing organization reg-
istered under section 7a-1 of this title;

(C) a board of trade designated as a con-
tract market under section 7b-1 of this title;

(D) a swap execution facility registered
under section 7b-3 of this title;

(B) a swap data repository registered under
section 24a of this title; and

(F) with respect to a contract that the
Commission determines is a significant price
discovery contract, any electronic trading
facility on which the contract is executed or
traded.

(41) Security

The term ‘‘security’ means a security as de-
fined in section 2(a)(1) of the Securities Act of
1933 (15 U.S.C. T7b(a)(1)) or section 3(a)(10) of
the Securities Exchange Act of 1934 (15 U.S.C.
78c(a)(10)).

(42) Security-based swap

The term ‘‘security-based swap’” has the
meaning given the term in section 3(a) of the
Securities Exchange Act of 1934 (15 U.S.C.
78c(a)).

(43) Security-based swap dealer

The term ‘‘security-based swap dealer’ has
the meaning given the term in section 3(a) of
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the Securities Exchange Act of 1934 (15 U.S.C.
78c(a)).

(44) Security future

The term ‘‘security future’” means a con-
tract of sale for future delivery of a single se-
curity or of a narrow-based security index, in-
cluding any interest therein or based on the
value thereof, except an exempted security
under section 3(a)(12) of the Securities Ex-
change Act of 1934 [156 U.S.C. 78c(a)(12)] as in
effect on January 11, 1983 (other than any mu-
nicipal security as defined in section 3(a)(29) of
the Securities Exchange Act of 1934 [15 U.S.C.
78c(a)(29)] as in effect on January 11, 1983). The
term ‘‘security future’’ does not include any
agreement, contract, or transaction excluded
from this chapter under section 2(c), 2(d), 2(f),
or 2(g) of this title (as in effect on December
21, 2000) or sections 27 to 27f of this title.

(45) Security futures product

The term ‘‘security futures product’” means
a security future or any put, call, straddle, op-
tion, or privilege on any security future.

(46) Significant price discovery contract

The term ‘‘significant price discovery con-
tract” means an agreement, contract, or
transaction subject to section 2(h)(b) of this
title.

(47) Swap
(A) In general

Except as provided in subparagraph (B),
the term ‘‘swap’ means any agreement, con-
tract, or transaction—

(i) that is a put, call, cap, floor, collar,
or similar option of any kind that is for
the purchase or sale, or based on the value,
of 1 or more interest or other rates, cur-
rencies, commodities, securities, instru-
ments of indebtedness, indices, quan-
titative measures, or other financial or
economic interests or property of any
kind;

(ii) that provides for any purchase, sale,
payment, or delivery (other than a divi-
dend on an equity security) that is depend-
ent on the occurrence, nonoccurrence, or
the extent of the occurrence of an event or
contingency associated with a potential fi-
nancial, economic, or commercial con-
sequence;

(iii) that provides on an executory basis
for the exchange, on a fixed or contingent
basis, of 1 or more payments based on the
value or level of 1 or more interest or
other rates, currencies, commodities, secu-
rities, instruments of indebtedness, indi-
ces, quantitative measures, or other finan-
cial or economic interests or property of
any kind, or any interest therein or based
on the value thereof, and that transfers, as
between the parties to the transaction, in
whole or in part, the financial risk associ-
ated with a future change in any such
value or level without also conveying a
current or future direct or indirect owner-
ship interest in an asset (including any en-
terprise or investment pool) or liability
that incorporates the financial risk so
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transferred, including any agreement, con-
tract, or transaction commonly known
as—

(I) an interest rate swap;

(IT) a rate floor;

(ITT) a rate cap;

(IV) a rate collar;

(V) a cross-currency rate swap;

(VI) a basis swap;

(VII) a currency swap;

(VIII) a foreign exchange swap;

(IX) a total return swap;

(X) an equity index swap;

(XI) an equity swap;

(XII) a debt index swap;

(XIII) a debt swap;

(XIV) a credit spread;

(XV) a credit default swap;

(XVI) a credit swap;

(XVII) a weather swap;

(XVIII) an energy swap;

(XIX) a metal swap;

(XX) an agricultural swap;

(XXI) an emissions swap; and

(XXII) a commodity swap;

(iv) that is an agreement, contract, or
transaction that is, or in the future be-
comes, commonly known to the trade as a
swap;

(v) including any security-based swap
agreement which meets the definition of
“swap agreement’’ as defined in section
206A of the Gramm-Leach-Bliley Act (15
U.S.C. 78c note) of which a material term
is based on the price, yield, value, or vola-
tility of any security or any group or index
of securities, or any interest therein; or

(vi) that is any combination or permuta-
tion of, or option on, any agreement, con-
tract, or transaction described in any of
clauses (i) through (v).

(B) Exclusions

The term ‘‘swap’ does not include—

(i) any contract of sale of a commodity
for future delivery (or option on such a
contract), leverage contract authorized
under section 23 of this title, security fu-
tures product, or agreement, contract, or
transaction described in section
2(c)(2)(C)(i) of this title or section
2(c)(2)(D)(1) of this title;

(ii) any sale of a nonfinancial commodity
or security for deferred shipment or deliv-
ery, so long as the transaction is intended
to be physically settled;

(iii) any put, call, straddle, option, or
privilege on any security, certificate of de-
posit, or group or index of securities, in-
cluding any interest therein or based on
the value thereof, that is subject to—

(I) the Securities Act of 1933 (156 U.S.C.

T7a et seq.); and

(IT) the Securities Exchange Act of 1934

(156 U.S.C. 78a et seq.);

(iv) any put, call, straddle, option, or
privilege relating to a foreign currency en-
tered into on a national securities ex-
change registered pursuant to section 6(a)
of the Securities Exchange Act of 1934 (15
U.S.C. 78f(a));
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(v) any agreement, contract, or trans-
action providing for the purchase or sale of
1 or more securities on a fixed basis that is
subject to—

(I) the Securities Act of 1933 (15 U.S.C.

T7a et seq.); and

(IT) the Securities Exchange Act of 1934

(15 U.S.C. 78a et seq.);

(vi) any agreement, contract, or trans-
action providing for the purchase or sale of
1 or more securities on a contingent basis
that is subject to the Securities Act of 1933
(156 U.S.C. T7a et seq.) and the Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.),
unless the agreement, contract, or trans-
action predicates the purchase or sale on
the occurrence of a bona fide contingency
that might reasonably be expected to af-
fect or be affected by the creditworthiness
of a party other than a party to the agree-
ment, contract, or transaction;

(vii) any note, bond, or evidence of in-
debtedness that is a security, as defined in
section 2(a)(1) of the Securities Act of 1933
(15 U.S.C. Tb(a)(1));

(viii) any agreement, contract, or trans-
action that is—

(I) based on a security; and
(IT) entered into directly or through an

underwriter (as defined in section 2(a)(11)

of the Securities Act of 1933 (15 U.S.C.

T7h(a)(11))° by the issuer of such security

for the purposes of raising capital, unless

the agreement, contract, or transaction
is entered into to manage a risk associ-
ated with capital raising;

(ix) any agreement, contract, or trans-
action a counterparty of which is a Fed-
eral Reserve bank, the Federal Govern-
ment, or a Federal agency that is ex-
pressly backed by the full faith and credit
of the United States; and

(X) any security-based swap, other than a
security-based swap as described in sub-
paragraph (D).

(C) Rule of construction regarding master
agreements

(i) In general

Except as provided in clause (ii), the
term ‘‘swap’’ includes a master agreement
that provides for an agreement, contract,
or transaction that is a swap under sub-
paragraph (A), together with each supple-
ment to any master agreement, without
regard to whether the master agreement
contains an agreement, contract, or trans-
action that is not a swap pursuant to sub-
paragraph (A).

(ii) Exception

For purposes of clause (i), the master
agreement shall be considered to be a swap
only with respect to each agreement, con-
tract, or transaction covered by the mas-
ter agreement that is a swap pursuant to
subparagraph (A).

580 in original. A third closing parenthesis probably should
appear.
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(D) Mixed swap

The term ‘‘security-based swap’’ includes
any agreement, contract, or transaction
that is as described in section 3(a)(68)(A) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(68)(A)) and also is based on the
value of 1 or more interest or other rates,
currencies, commodities, instruments of in-
debtedness, indices, quantitative measures,
other financial or economic interest or prop-
erty of any kind (other than a single secu-
rity or a narrow-based security index), or
the occurrence, non-occurrence, or the ex-
tent of the occurrence of an event or contin-
gency associated with a potential financial,
economic, or commercial consequence (other
than an event described in subparagraph
(A)(iii)).

(E) Treatment of foreign exchange swaps and
forwards

(i) In general

Foreign exchange swaps and foreign ex-
change forwards shall be considered swaps
under this paragraph unless the Secretary
makes a written determination under sec-
tion 1b of this title that either foreign ex-
change swaps or foreign exchange forwards
or both—

(I) should be not be regulated as swaps
under this chapter; and
(IT) are not structured to evade the

Dodd-Frank Wall Street Reform and

Consumer Protection Act in violation of

any rule promulgated by the Commis-

sion pursuant to section 721(c) of that

Act [15 U.S.C. 8321(b)].

(ii) Congressional notice; effectiveness

The Secretary shall submit any written
determination under clause (i) to the ap-
propriate committees of Congress, includ-
ing the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate and the
Committee on Agriculture of the House of
Representatives. Any such written deter-
mination by the Secretary shall not be ef-
fective until it is submitted to the appro-
priate committees of Congress.

(iii) Reporting

Notwithstanding a written determina-
tion by the Secretary under clause (i), all
foreign exchange swaps and foreign ex-
change forwards shall be reported to either
a swap data repository, or, if there is no
swap data repository that would accept
such swaps or forwards, to the Commission
pursuant to section 6r of this title within
such time period as the Commission may
by rule or regulation prescribe.

(iv) Business standards

Notwithstanding a written determina-
tion by the Secretary pursuant to clause
(i), any party to a foreign exchange swap
or forward that is a swap dealer or major
swap participant shall conform to the
business conduct standards contained in
section 6s(h) of this title.
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(v) Secretary

For purposes of this subparagraph, the
term ‘‘Secretary’ means the Secretary of
the Treasury.

(F) Exception for certain foreign exchange
swaps and forwards
(i) Registered entities

Any foreign exchange swap and any for-
eign exchange forward that is listed and
traded on or subject to the rules of a des-
ignated contract market or a swap execu-
tion facility, or that is cleared by a deriva-
tives clearing organization, shall not be
exempt from any provision of this chapter
or amendments made by the Wall Street
Transparency and Accountability Act of
2010 prohibiting fraud or manipulation.

(ii) Retail transactions

Nothing in subparagraph (E) shall affect,
or be construed to affect, the applicability
of this chapter or the jurisdiction of the
Commission with respect to agreements,
contracts, or transactions in foreign cur-
rency pursuant to section 2(c)(2) of this
title.

(48) Swap data repository

The term ‘‘swap data repository’ means any
person that collects and maintains informa-
tion or records with respect to transactions or
positions in, or the terms and conditions of,
swaps entered into by third parties for the
purpose of providing a centralized record-
keeping facility for swaps.

(49) Swap dealer

(A) In general

The term ‘‘swap dealer’” means any person
who—

(i) holds itself out as a dealer in swaps;

(ii) makes a market in swaps;

(iii) regularly enters into swaps with
counterparties as an ordinary course of
business for its own account; or

(iv) engages in any activity causing the
person to be commonly known in the trade
as a dealer or market maker in swaps,

provided however, in no event shall an in-
sured depository institution be considered to
be a swap dealer to the extent it offers to
enter into a swap with a customer in connec-
tion with originating a loan with that cus-
tomer.

(B) Inclusion

A person may be designated as a swap
dealer for a single type or single class or cat-
egory of swap or activities and considered
not to be a swap dealer for other types,
classes, or categories of swaps or activities.
(C) Exception

The term ‘‘swap dealer’” does not include a
person that enters into swaps for such per-
son’s own account, either individually or in
a fiduciary capacity, but not as a part of a
regular business.

(D) De minimis exception

The Commission shall exempt from des-
ignation as a swap dealer an entity that en-
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gages in a de minimis quantity of swap deal-
ing in connection with transactions with or
on behalf of its customers. The Commission
shall promulgate regulations to establish
factors with respect to the making of this
determination to exempt.

(50) Swap execution facility

The term ‘‘swap execution facility’ means a
trading system or platform in which multiple
participants have the ability to execute or
trade swaps by accepting bids and offers made
by multiple participants in the facility or sys-
tem, through any means of interstate com-
merce, including any trading facility, that—

(A) facilitates the execution of swaps be-
tween persons; and
(B) is not a designated contract market.

(51) Trading facility
(A) In general

The term ‘‘trading facility” means a per-
son or group of persons that constitutes,
maintains, or provides a physical or elec-
tronic facility or system in which multiple
participants have the ability to execute or
trade agreements, contracts, or trans-
actions—

(i) by accepting bids or offers made by
other participants that are open to mul-
tiple participants in the facility or system;
or

(ii) through the interaction of multiple
bids or multiple offers within a system
with a pre-determined non-discretionary
automated trade matching and execution
algorithm.

(B) Exclusions

The term ‘‘trading facility’” does not in-
clude—

(i) a person or group of persons solely be-
cause the person or group of persons con-
stitutes, maintains, or provides an elec-
tronic facility or system that enables par-
ticipants to negotiate the terms of and
enter into bilateral transactions as a re-
sult of communications exchanged by the
parties and not from interaction of mul-
tiple bids and multiple offers within a pre-
determined, nondiscretionary automated
trade matching and execution algorithm;

(ii) a government securities dealer or
government securities broker, to the ex-
tent that the dealer or broker executes or
trades agreements, contracts, or trans-
actions in government securities, or as-
sists persons in communicating about, ne-
gotiating, entering into, executing, or
trading an agreement, contract, or trans-
action in government securities (as the
terms ‘‘government securities dealer”’,
“‘government securities broker’’, and ‘‘gov-
ernment securities’ are defined in section
3(a) of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a))); or

(iii) facilities on which bids and offers,
and acceptances of bids and offers effected
on the facility, are not binding.

Any person, group of persons, dealer,
broker, or facility described in clause (i) or
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(ii) is excluded from the meaning of the term
“trading facility’’ for the purposes of this
chapter without any prior specific approval,
certification, or other action by the Com-
mission.

(C) Special rule

A person or group of persons that would
not otherwise constitute a trading facility
shall not be considered to be a trading facil-
ity solely as a result of the submission to a
derivatives clearing organization of trans-
actions executed on or through the person or
group of persons.

(Sept. 21, 1922, ch. 369, §la, as added Pub. L.
102-546, title IV, §404(a), Oct. 28, 1992, 106 Stat.
36256; amended Pub. L. 106-554, §1(a)(5) [title I,
§§101, 123(a)(1)], Dec. 21, 2000, 114 Stat. 2763,
2763A-366, 2763A—-405; Pub. L. 110-234, title XIII,
§§13105(j), 13201(a), 13203(a), (b), May 22, 2008, 122
Stat. 1435, 1439; Pub. L. 110-246, §4(a), title XIII,
§§13105(j), 13201(a), 13203(a), (b), June 18, 2008, 122
Stat. 1664, 2197, 2201; Pub. L. 111-203, title VII,
§§721(a), 741(b)(10), July 21, 2010, 124 Stat. 1658,
1732.)

REFERENCES IN TEXT

The Employee Retirement Income Security Act of
1974, referred to in pars. (12)(B)(v) and (18)(A)(vi), is
Pub. L. 93406, Sept. 2, 1974, 88 Stat. 829, which is classi-
fied principally to chapter 18 (§1001 et seq.) of Title 29,
Labor. For complete classification of this Act to the
Code, see Short Title note set out under section 1001 of
Title 29 and Tables.

The Securities Act of 1933, referred to in pars.
A7(B)(A1D)(D)(bb) and (47T)(B)(Aii)(D), (v)(D), (vi), is title I of
act May 27, 1933, ch. 38, 48 Stat. 74, which is classified
generally to subchapter I (§77a et seq.) of chapter 2A of
Title 15, Commerce and Trade. For complete classifica-
tion of this Act to the Code, see section 77a of Title 15
and Tables.

The Investment Company Act of 1940, referred to in
par. (18)(A)(ii), is title I of act Aug. 22, 1940, ch. 686, 54
Stat. 789, which is classified generally to subchapter I
(§80a-1 et seq.) of chapter 2D of Title 15, Commerce and
Trade. For complete classification of this Act to the
Code, see section 80a-51 of Title 15 and Tables.

The Investment Advisers Act of 1940, referred to in
par. (18)(A)(vi)(II)(aa), (B)(ii), is title II of act Aug. 22,
1940, ch. 686, 54 Stat. 847, which is classified generally
to subchapter II (§80b-1 et seq.) of chapter 2D of Title
15, Commerce and Trade. For complete classification of
this Act to the Code, see section 80b-20 of Title 15 and
Tables.

The Securities Exchange Act of 1934, referred to in
pars. (18)(A)(viii)(I) and (47)(B)(iii)(II), (v)(II), (vi), is act
June 6, 1934, ch. 404, 48 Stat. 881, which is classified
principally to chapter 2B (§78a et seq.) of Title 15, Com-
merce and Trade. For complete classification of this
Act to the Code, see section 78a of Title 15 and Tables.

Subsec. (i) of section 17 of the Securities Exchange
Act of 1934, referred to in par. (18)(A)(viii)(III), was
struck out and subsec. (j) was redesignated (i) by Pub.
L. 111-203, title VI, §617(a), July 21, 2010, 124 Stat. 1616.

Section 25A of the Federal Reserve Act, referred to in
pars. (21)(B) and (39)(A)(iv), (vii), popularly known as
the Edge Act, is classified to subchapter II (§611 et seq.)
of chapter 6 of Title 12, Banks and Banking. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 611 of Title 12 and
Tables.

Section 225 of the Federal Reserve Act, referred to in
par. (39)(A)(iv), probably should be a reference to sec-
tion 25 of the Federal Reserve Act, which is classified
to subchapter I (§601 et seq.) of chapter 6 of Title 12,
Banks and Banking.
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Section 2 of the Bank Holding Company Act of 1965,
referred to in par. (39)(A)(v), probably should be a ref-
erence to section 2 of the Bank Holding Company Act
of 1956, act May 9, 1956, ch. 240, 70 Stat. 133, which is
classified to section 1841 of Title 12, Banks and Bank-
ing.

Section 25 of the Federal Reserve Act, referred to in
par. (39)(A)(vii), is classified to subchapter I (§601 et
seq.) of chapter 6 of Title 12, Banks and Banking.

The Farm Credit Act of 1971, referred to in par.
39)(D), is Pub. L. 92-181, Dec. 10, 1971, 85 Stat. 583,
which is classified principally to chapter 23 (§2001 et
seq.) of Title 12, Banks and Banking. For complete clas-
sification of this Act to the Code, see Short Title note
set out under section 2001 of Title 12 and Tables.

Section 206A of the Gramm-Leach-Bliley Act, re-
ferred to in par. (47)(A)(v), is section 206A of Pub. L.
106-102 which is set out as a note under section 78c of
Title 15, Commerce and Trade.

The Dodd-Frank Wall Street Reform and Consumer
Protection Act, referred to in par. 47)(E)({A)(II), is Pub.
L. 111-203, July 21, 2010, 124 Stat. 1376, which enacted
chapter 53 (§5301 et seq.) of Title 12, Banks and Bank-
ing, and chapters 108 (§8201 et seq.) and 109 (§8301 et
seq.) of Title 15, Commerce and Trade, and enacted,
amended, and repealed numerous other sections and
notes in the Code. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 5301 of Title 12 and Tables.

The Wall Street Transparency and Accountability
Act of 2010, referred to in par. (47)(F)(@), is title VII of
Pub. L. 111-203, July 21, 2010, 124 Stat. 1641, which en-
acted chapter 109 (§8301 et seq.) of Title 15, Commerce
and Trade, and enacted and amended numerous other
sections and notes in the Code. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 8301 of Title 15 and Tables.

CODIFICATION

Pub. L. 110-234 and Pub. L. 110-246 made identical
amendments to this section. The amendments by Pub.
L. 110-234 were repealed by section 4(a) of Pub. L.
110-246.

AMENDMENTS

2010—Pub. L. 111-203, §721(a)(1), redesignated pars. (2),
(3), and (4), (5) to (17), (18) to (23), (24) to (28), (29), (30),
(31) to (33), and (34) as (6), (8), and (9), (11) to (23), (26)
to (31), (34) to (38), (40), (41), (44) to (46), and (51), respec-
tively.

Pars. (2), (3). Pub. L. 111-203, §721(a)(2), added pars. (2)
and (3). Former pars. (2) and (3) redesignated (6) and (8),
respectively.

Par. (4). Pub. L. 111-203, §721(a)(4), which directed
amendment of par. (9), as redesignated by Pub. L.
111203, §721(a)(1), by substituting ‘‘except onions (as
provided by section 13-1 of this title) and motion pic-
ture box office receipts (or any index, measure, value,
or data related to such receipts), and all services,
rights, and interests (except motion picture box office
receipts, or any index, measure, value or data related
to such receipts) in which contracts for future delivery
are presently or in the future dealt in.”” for ‘‘except on-
ions as provided in section 13-1 of this title, and all
services, rights, and interests in which contracts for fu-
ture delivery are presently or in the future dealt in.”’,
was executed by making the substitution in par. (4).
Amendment was executed before amendment by Pub. L.
111203, §721(a)(1), to reflect the probable intent of Con-
gress, notwithstanding effective date provisions in sec-
tions 721(f) and 754 of Pub. L. 111-203. See Effective Date
of 2010 Amendment notes below.

Pub. L. 111-203, §721(a)(2), added par. (4). Former par.
(4) redesignated (9).

Par. (5). Pub. L. 111-203, §721(a)(2), added par. (5).
Former par. (b) redesignated (11).

Par. (7). Pub. L. 111-203, §721(a)(3), added par. (7).
Former par. (7) redesignated (13).

Par. (10). Pub. L. 111-203, §721(a)(5), added par. (10).
Former par. (10) redesignated (16).
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Par. (11). Pub. L. 111-203, §721(a)(6), added par. (11) and
struck out former par. (11). Prior to amendment, text
read as follows: “The term ‘commodity pool operator’
means any person engaged in a business that is of the
nature of an investment trust, syndicate, or similar
form of enterprise, and who, in connection therewith,
solicits, accepts, or receives from others, funds, securi-
ties, or property, either directly or through capital
contributions, the sale of stock or other forms of secu-
rities, or otherwise, for the purpose of trading in any
commodity for future delivery on or subject to the
rules of any contract market or derivatives transaction
execution facility, except that the term does not in-
clude such persons not within the intent of the defini-
tion of the term as the Commission may specify by
rule, regulation, or order.”

Par. (12)(A)(1)(D). Pub. L. 111-203, §721(a)(T)(A)({1), sub-
stituted ¢‘, security futures product, or swap’ for
‘““made or to be made on or subject to the rules of a con-
tract market or derivatives transaction execution fa-
cility”.

Par. (12)(A)@)AI) to V). Pub. L. 111-208,
§721(a)(7)(A)(i), (iii), added subcl. (II) and redesignated
former subcls. (II) and (III) as (III) and (IV), respec-
tively.

Par. (12)(A)(iii), (iv). Pub. L. 111-203, § 721(a)(T)(A)(iv),
(B), (C), added cls. (iii) and (iv).

Par. (17)(A). Pub. L. 111-203, §721(a)(8), substituted
“paragraph (18)(A)” for ‘‘paragraph (12)(A)” in intro-
ductory provisions.

Par. (18)(A)@Iv)AI). Pub. L. 111-203, §741(b)(10), which
directed amendment of par. (19)(A)(iv)(II) by inserting
before semicolon at end ‘‘provided, however, that for
purposes of section 2(c)(2)(B)(vi) of this title and sec-
tion 2(c)(2)(C)(vii) of this title, the term ‘eligible con-
tract participant’ shall not include a commodity pool
in which any participant is not otherwise an eligible
contract participant’’, was executed by making the in-
sertion in par. (18)(A)(iv)(II) to reflect the probable in-
tent of Congress.

Par. (18)(A)(vii). Pub. L. 111-203, §721(a)(9)(A)({), sub-
stituted ‘‘paragraph (17)(A)” for ‘‘paragraph (11)(A)”
and ‘‘$50,000,000"* for ‘‘$25,000,000’ in concluding provi-
sions.

Par. (18)(A)(xi). Pub. L. 111-203, §721(a)(9)(A)(ii), sub-
stituted ‘‘amounts invested on a discretionary basis,
the aggregate of which is’ for ‘‘total assets in an
amount’ in introductory provisions.

Par. (22). Pub. L. 111-203, §721(a)(10), added par. (22)
and struck out former par. (22). Prior to amendment,
text read as follows: “The term ‘floor broker’ means
any person who, in or surrounding any pit, ring, post,
or other place provided by a contract market or deriva-
tives transaction execution facility for the meeting of
persons similarly engaged, shall purchase or sell for
any other person any commodity for future delivery on
or subject to the rules of any contract market or de-
rivatives transaction execution facility.”

Par. (23). Pub. L. 111-203, §721(a)(11), added par. (23)
and struck out former par. (23). Prior to amendment,
text read as follows: ““The term ‘floor trader’ means
any person who, in or surrounding any pit, ring, post,
or other place provided by a contract market or deriva-
tives transaction execution facility for the meeting of
persons similarly engaged, purchases, or sells solely for
such person’s own account, any commodity for future
delivery on or subject to the rules of any contract mar-
ket or derivatives transaction execution facility.”’

Pars. (24), (25). Pub. L. 111-203, §721(a)(12), added pars.
(24) and (25). Former pars. (24) and (25) redesignated (34)
and (35), respectively.

Par. (28). Pub. L. 111-203, §721(a)(13), added par. (28)
and struck out former par. (28) which defined ‘‘futures
commission merchant’’.

Par. (30)(B). Pub. L. 111-203, §721(a)(14), substituted
‘“State” for ‘‘state’’.

Par. (31). Pub. L. 111-203, §721(a)(15), added par. (31)
and struck out former par. (31). Prior to amendment,
text read as follows: ‘“The term ‘introducing broker’
means any person (except an individual who elects to
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be and is registered as an associated person of a futures
commission merchant) engaged in soliciting or in ac-
cepting orders for the purchase or sale of any commod-
ity for future delivery on or subject to the rules of any
contract market or derivatives transaction execution
facility who does not accept any money, securities, or
property (or extend credit in lieu thereof) to margin,
guarantee, or secure any trades or contracts that result
or may result therefrom.”

Pars. (32), (33). Pub. L. 111-203, §721(a)(16), added pars.
(32) and (33). Former pars. (32) and (33) redesignated (45)
and (46), respectively.

Par. (39). Pub. L. 111-203, §721(a)(17), added par. (39).

Par. (40)(B) to (F). Pub. L. 111-203, §721(a)(18), added
subpars. (D) and (E), redesignated former subpars. (C),
(D), and (E) as (B), (C), and (F), respectively, and struck
out former subpar. (B) which read as follows: ‘‘a deriva-
tives transaction execution facility registered under
section Ta of this title;”.

Pars. (42), (43). Pub. L. 111-203, §721(a)(19), added pars.
(42) and (43).

Par. (46). Pub. L. 111-203, §721(a)(20), substituted ‘‘sub-
ject to section 2(h)(5) of this title’ for ‘‘subject to sec-
tion 2(h)(7) of this title”.

Pars. (47) to (50). Pub. L. 111-203, §721(a)(21), added
pars. (47) to (50).

Par. (61)(A)(i). Pub. L. 111-203, §721(a)(22), substituted
“participants’ for ‘“‘partipants’’.

2008—Par. (12)(A)(x). Pub. L. 110-246, §13203(a), in-
serted ‘‘(other than an electronic trading facility with
respect to a significant price discovery contract)’’ after
“‘registered entity”’.

Par. (29)(E). Pub. L. 110-246, §13203(b), added subpar.
(E).

Par. (33). Pub. L. 110-246, §13201(a), added par. (33).
Former par. (33) redesignated (34).

Par. (33)(A). Pub. L. 110-246, §13105(j), substituted
‘“transactions—’’ for ‘‘transactions by accepting bids
and offers made by other participants that are open to
multiple participants in the facility or system.”’ in in-
troductory provisions and added cls. (i) and (ii).

Par. (34). Pub. L. 110-246, §13201(a)(1), redesignated
par. (33) as (34).

2000—Par. (1). Pub. L. 106-554, §1(a)(5) [title I, §101(2)],
added par. (1). Former par. (1) redesignated (2).

Par. (2). Pub. L. 106-554, §1(a)(5) [title I, §101(3)],
added par. (2) and struck out heading and text of
former par. (2). Text read as follows: ‘“The term ‘board
of trade’ means any exchange or association, whether
incorporated or unincorporated, of persons who are en-
gaged in the business of buying or selling any commod-
ity or receiving the same for sale on consignment.”’

Pub. L. 106-554, §1(a)(b) [title I, §101(1)], redesignated
par. (1) as (2). Former par. (2) redesignated (3).

Pars. (3), (4). Pub. L. 106-554, §1(a)(5) [title I, §101(1)],
redesignated pars. (2) and (3) as (3) and (4), respectively.
Former par. (4) redesignated (5).

Par. (5). Pub. L. 106-554, §1(a)(5) [title I, §123(a)(1)(A)],
inserted ‘‘or derivatives transaction execution facility”’
after ‘‘contract market”.

Pub. L. 106-554, §1(a)(b) [title I, §101(1)], redesignated
par. (4) as (b). Former par. (5) redesignated (6).

Par. (6). Pub. L. 106-554, §1(a)(5) [title I, §123(a)(1)(A)],
inserted ‘‘or derivatives transaction execution facility”’
after ‘‘contract market” in subpars. (A)(A)(I) and
(B)(vi).

Pub. L. 106-554, §1(a)(b) [title I, §101(1)], redesignated
par. (5) as (6). Former par. (6) redesignated (7).

Pars. (7), (8). Pub. L. 106-554, §1(a)(b) [title I, §101(1)],
redesignated pars. (6) and (7) as (7) and (8), respectively.
Former par. (8) redesignated (16).

Pars. (9) to (15). Pub. L. 106-554, §1(a)(b) [title I,
§101(4)], added pars. (9) to (15). Former pars. (9) to (12)
and (13) to (15) redesignated (17) to (20) and (22) to (24),
respectively.

Par. (16). Pub. L. 106-554, §l(a)(b) [title 1,
§123(a)(1)(A)], inserted ‘‘or derivatives transaction exe-
cution facility” after ‘‘contract market’” in two places.

Pub. L. 106-554, §1(a)(b) [title I, §101(1)], redesignated
par. (8) as (16). Former par. (16) redesignated (28).
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Par. (7). Pub. L. 106-554, §l(a)(5) [title I,
§123(a)(1)(A)], inserted ‘‘or derivatives transaction exe-
cution facility’ after ‘‘contract market’ in two places.

Pub. L. 106-554, §1(a)(5) [title I, §101(1)], redesignated
par. (9) as (17).

Pars. (18), (19). Pub. L. 106-554, §1(a)(5) [title I,
§101(1)], redesignated pars. (10) and (11) as (18) and (19),
respectively.

Par. (20). Pub. L. 106-554, §1(a)(5) [title I, §101(1)], re-
designated par. (12) as (20).

Par. (20)(A). Pub. L. 106-554, §1l(a)(b) [title I,
§123(a)(1)(A)], inserted ‘‘or derivatives transaction exe-
cution facility’ after ‘‘contract market’.

Par. (21). Pub. L. 106-554, §1(a)(b) [title I, §101(5)],
added par. (21).

Par. (22). Pub. L. 106-554, §1(a)(5) [title I, §101(1)], re-
designated par. (13) as (22).

Par. (23). Pub. L. 106-554, §l(a)(5) [title I,
§123(a)(1)(A)], inserted ‘‘or derivatives transaction exe-
cution facility’ after ‘‘contract market’’.

Pub. L. 106-554, §1(a)(5) [title I, §101(1)], redesignated
par. (14) as (23).

Par. (24). Pub. L. 106-554, §l(a)(b) [title I,
§123(a)(1)(B)], substituted ‘‘registered entity’’ for ‘‘con-
tract market’”’ wherever appearing in heading and text
and inserted concluding provisions.

Pub. L. 106-554, §1(a)(5) [title I, §101(6)], added par.
(24) and struck out heading and text of former par. (24).
Text read as follows: “The term ‘member of a contract
market’ means an individual, association, partnership,
corporation, or trust owning or holding membership in,
or admitted to membership representation on, a con-
tract market or given members’ trading privileges
thereon.”

Pub. L. 106-554, §1(a)(b) [title I, §101(1)], redesignated
par. (15) as (24).

Pars. (25) to (27). Pub. L. 106-554, §1(a)(b) [title I,
§101(6)], added pars. (25) to (27).

Par. (28). Pub. L. 106-554, §1(a)(5) [title I, §101(1)], re-
designated par. (16) as (28).

Pars. (29) to (33). Pub. L. 106-5564, §1(a)(b) [title I,
§101(7)], added pars. (29) to (33).

EFFECTIVE DATE OF 2010 AMENDMENT

Pub. L. 111-203, title VII, §721(f), July 21, 2010, 124
Stat. 1672, provided that: ‘“‘Notwithstanding any other
provision of this Act [see Tables for classification], the
amendments made by subsection (a)(4) [amending this
section] shall take effect on June 1, 2010.”

Pub. L. 111-203, title VII, §754, July 21, 2010, 124 Stat.
1754, provided that: ‘“Unless otherwise provided in this
title [see Tables for classification], the provisions of
this subtitle [subtitle A (§§711-754) of title VII of Pub.
L. 111-203, see Tables for classification] shall take ef-
fect on the later of 360 days after the date of the enact-
ment of this subtitle [July 21, 2010] or, to the extent a
provision of this subtitle requires a rulemaking, not
less than 60 days after publication of the final rule or
regulation implementing such provision of this sub-
title.”

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment of this section and repeal of Pub. L.
110-234 by Pub. L. 110-246 effective May 22, 2008, the
date of enactment of Pub. L. 110-234, except as other-
wise provided, see section 4 of Pub. L. 110-246, set out
as an Effective Date note under section 8701 of this
title.

Amendment by sections 13201(a) and 13203(a), (b) of
Pub. L. 110-246 effective June 18, 2008, see section
13204(a) of Pub. L. 110-246, set out as a note under sec-
tion 2 of this title.

EFFECTIVE DATE

Pub. L. 102-546, title IV, §403, Oct. 28, 1992, 106 Stat.
3625, provided that: ‘“‘Except as otherwise specifically
provided in this Act [enacting this section and section
12e of this title, amending sections 2, 2a, 4, 4a, 6 to 6¢,
6e to 6g, 6j, 6p, 7 to 9a, 10a, 12, 12a, 12c, 13 to 13c, 15, 16,
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18, 19, 21, and 25 of this title, repealing section 26 of this
title, enacting provisions set out as notes under sec-
tions la, 4a, 6c, 6e, 6j, 6p, Ta, 13, 16a, 21, and 22 of this
title, and repealing provisions set out as a note under
section 4a of this title], this Act and the amendments
made by this Act shall become effective on the date of
enactment of this Act [Oct. 28, 1992].”

OTHER AUTHORITY

Pub. L. 111-203, title VII, §743, July 21, 2010, 124 Stat.
1735, provided that: “Unless otherwise provided by the
amendments made by this subtitle [subtitle A
(§§ 711-754) of title VII of Pub. L. 111-203, see Tables for
classification], the amendments made by this subtitle
do not divest any appropriate Federal banking agency,
the Commodity Futures Trading Commission, the Se-
curities and Exchange Commission, or other Federal or
State agency of any authority derived from any other
applicable law.”

[For definitions of ‘‘appropriate Federal banking
agency’’ and ‘‘State’ as used in section 743 of Pub. L.
111-203, set out above, see section 5301 of Title 12, Banks
and Banking.]

§1b. Requirements of Secretary of the Treasury
regarding exemption of foreign exchange
swaps and foreign exchange forwards from
definition of the term “swap”

(a) Required considerations

In determining whether to exempt foreign ex-
change swaps and foreign exchange forwards
from the definition of the term ‘‘swap’’, the Sec-
retary of the Treasury (referred to in this sec-
tion as the ‘“‘Secretary’’) shall consider—

(1) whether the required trading and clearing
of foreign exchange swaps and foreign ex-
change forwards would create systemic risk,
lower transparency, or threaten the financial
stability of the United States;

(2) whether foreign exchange swaps and for-
eign exchange forwards are already subject to
a regulatory scheme that is materially com-
parable to that established by this chapter for
other classes of swaps;

(3) the extent to which bank regulators of
participants in the foreign exchange market
provide adequate supervision, including cap-
ital and margin requirements;

(4) the extent of adequate payment and set-
tlement systems; and

(6) the use of a potential exemption of for-
eign exchange swaps and foreign exchange for-
wards to evade otherwise applicable regu-
latory requirements.

(b) Determination

If the Secretary makes a determination to ex-
empt foreign exchange swaps and foreign ex-
change forwards from the definition of the term
“‘swap’’, the Secretary shall submit to the ap-
propriate committees of Congress a determina-
tion that contains—

(1) an explanation regarding why foreign ex-
change swaps and foreign exchange forwards
are qualitatively different from other classes
of swaps in a way that would make the foreign
exchange swaps and foreign exchange forwards
ill-suited for regulation as swaps; and

(2) an identification of the objective dif-
ferences of foreign exchange swaps and foreign
exchange forwards with respect to standard
swaps that warrant an exempted status.

(c) Effect of determination

A determination by the Secretary under sub-
section (b) shall not exempt any foreign ex-
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change swaps and foreign exchange forwards
traded on a designated contract market or swap
execution facility from any applicable antifraud
and antimanipulation provision under this chap-
ter.t

(Sept. 21, 1922, ch. 369, §1b, as added Pub. L.
111-203, title VII, §722(h), July 21, 2010, 124 Stat.
1674.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (¢), was in the
original ‘‘this title”’, and was translated as reading
‘‘this Act”, meaning act Sept. 21, 1922, ch. 369, 42 Stat.
998, which is classified generally to this chapter, to re-
flect the probable intent of Congress, because act Sept.
21, 1922, does not contain titles.

EFFECTIVE DATE

Section effective on the later of 360 days after July
21, 2010, or, to the extent a provision of subtitle A
(§§711-754) of title VII of Pub. L. 111-203 requires a rule-
making, not less than 60 days after publication of the
final rule or regulation implementing such provision of
subtitle A, see section 754 of Pub. L. 111-203, set out as
an Effective Date of 2010 Amendment note under sec-
tion la of this title.

§ 2. Jurisdiction of Commission; liability of prin-
cipal for act of agent; Commodity Futures
Trading Commission; transaction in inter-
state commerce

(a) Jurisdiction of Commission; Commodity Fu-
tures Trading Commission

(1) Jurisdiction of Commission
(A) In general

The Commission shall have exclusive juris-
diction, except to the extent otherwise pro-
vided in the Wall Street Transparency and
Accountability Act of 2010 (including an
amendment made by that Act) and subpara-
graphs (C), (D), and (I) of this paragraph and
subsections (c) and (f), with respect to ac-
counts, agreements (including any trans-
action which is of the character of, or is
commonly known to the trade as, an ‘‘op-
tion”’, ‘‘privilege’, ‘‘indemnity”, ‘bid”,
“offer’’, “‘put”, ‘‘call”, ‘‘advance guaranty’’,
or ‘‘decline guaranty’’), and transactions in-
volving swaps or contracts of sale of a com-
modity for future delivery (including signifi-
cant price discovery contracts), traded or ex-
ecuted on a contract market designated pur-
suant to section 7 of this title or a swap exe-
cution facility pursuant to section 7b-3 of
this title or any other board of trade, ex-
change, or market, and transactions subject
to regulation by the Commission pursuant
to section 23 of this title. Except as herein-
above provided, nothing contained in this
section shall (I) supersede or limit the juris-
diction at any time conferred on the Securi-
ties and Exchange Commission or other reg-
ulatory authorities under the laws of the
United States or of any State, or (II) restrict
the Securities and Exchange Commission
and such other authorities from carrying out
their duties and responsibilities in accord-
ance with such laws. Nothing in this section
shall supersede or limit the jurisdiction con-

1See References in Text note below.
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