§1287

references, see note set out under section 1551 of this
title.

§1287. Alien crewmen brought into the United
States with intent to evade immigration
laws; penalties

Any person, including the owner, agent, con-
signee, master, or commanding officer of any
vessel or aircraft arriving in the United States
from any place outside thereof, who shall know-
ingly sign on the vessel’s articles, or bring to
the United States as one of the crew of such ves-
sel or aircraft, any alien, with intent to permit
or assist such alien to enter or land in the
United States in violation of law, or who shall
falsely and knowingly represent to a consular
officer at the time of application for visa, or to
the immigration officer at the port of arrival in
the United States, that such alien is a bona fide
member of the crew employed in any capacity
regularly required for normal operation and
services aboard such vessel or aircraft, shall be
liable to a penalty not exceeding $10,000 for each
such violation, for which sum such vessel or air-
craft shall be liable and may be seized and pro-
ceeded against by way of libel in any district
court of the United States having jurisdiction of
the offense.

(June 27, 1952, ch. 477, title II, ch. 6, §257, 66 Stat.
223; Pub. L. 101-649, title V, §543(a)(7), Nov. 29,
1990, 104 Stat. 5058.)

AMENDMENTS

1990—Pub. L. 101-649 substituted

‘85,0007,
EFFECTIVE DATE OF 1990 AMENDMENT

‘$10,000”  for

Amendment by Pub. L. 101-649 applicable to actions
taken after Nov. 29, 1990, see section 543(c) of Pub. L.
101-649, set out as a note under section 1221 of this title.

ABOLITION OF IMMIGRATION AND NATURALIZATION
SERVICE AND TRANSFER OF FUNCTIONS
For abolition of Immigration and Naturalization
Service, transfer of functions, and treatment of related
references, see note set out under section 1551 of this
title.

§1288. Limitations on performance of longshore
work by alien crewmen

(a) In general

For purposes of section 1101(a)(15)(D)(i) of this
title, the term ‘‘normal operation and service on
board a vessel” does not include any activity
that is longshore work (as defined in subsection
(b) of this section), except as provided under
subsection (c), (d), or (e) of this section.

(b) “Longshore work” defined

(1) In general

In this section, except as provided in para-
graph (2), the term ‘‘longshore work’ means
any activity relating to the loading or unload-
ing of cargo, the operation of cargo-related
equipment (whether or not integral to the ves-
sel), and the handling of mooring lines on the
dock when the vessel is made fast or let go, in
the United States or the coastal waters there-
of.

(2) Exception for safety and environmental
protection

The term ‘“‘longshore work’ does not include
the loading or unloading of any cargo for
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which the Secretary of Transportation has,
under the authority contained in chapter 37 of
title 46 (relating to Carriage of Liquid Bulk
Dangerous Cargoes), section 1321 of title 33,
section 4106 of the Oil Pollution Act of 1990, or
section 5103(b), 5104, 5106, 5107, or 5110 of title
49 prescribed regulations which govern—
(A) the handling or stowage of such cargo,
(B) the manning of vessels and the duties,
qualifications, and training of the officers
and crew of vessels carrying such cargo, and
(C) the reduction or elimination of dis-
charge during ballasting, tank cleaning,
handling of such cargo.
(3) Construction

Nothing in this section shall be construed as
broadening, limiting, or otherwise modifying
the meaning or scope of longshore work for
purposes of any other law, collective bargain-
ing agreement, or international agreement.

(c) Prevailing practice exception

(1) Subsection (a) of this section shall not
apply to a particular activity of longshore work
in and about a local port if—

(A)(1) there is in effect in the local port one
or more collective bargaining agreements each
covering at least 30 percent of the number of
individuals employed in performing longshore
work and (ii) each such agreement (covering
such percentage of longshore workers) permits
the activity to be performed by alien crewmen
under the terms of such agreement; or

(B) there is no collective bargaining agree-
ment in effect in the local port covering at
least 30 percent of the number of individuals
employed in performing longshore work, and
an employer of alien crewmen (or the employ-
er’s designated agent or representative) has
filed with the Secretary of Labor at least 14
days before the date of performance of the ac-
tivity (or later, if necessary due to an unan-
ticipated emergency, but not later than the
date of performance of the activity) an attes-
tation setting forth facts and evidence to show
that—

(i) the performance of the activity by alien
crewmen is permitted under the prevailing
practice of the particular port as of the date
of filing of the attestation and that the use
of alien crewmen for such activity—

(I) is not during a strike or lockout in
the course of a labor dispute, and

(IT) is not intended or designed to influ-
ence an election of a bargaining represent-
ative for workers in the local port; and

(ii) notice of the attestation has been pro-
vided by the owner, agent, consignee, mas-
ter, or commanding officer to the bargaining
representative of longshore workers in the
local port, or, where there is no such bar-
gaining representative, notice of the attesta-
tion has been provided to longshore workers
employed at the local port.

In applying subparagraph (B) in the case of a
particular activity of longshore work consisting
of the use of an automated self-unloading con-
veyor belt or vacuum-actuated system on a ves-
sel, the attestation shall be required to be filed
only if the Secretary of Labor finds, based on a
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