§762

(8) read as follows: ‘ ‘contract of sale’, ‘commodity’,
‘future delivery’, ‘board of trade’, and ‘futures commis-
sion merchant’ have the meanings assigned to those
terms in the Act;”.

1994—Par. (1). Pub. L. 103-394, §501(d)(29)(A), struck
out ‘(7 U.S.C.1et seq.)” after ‘““‘Act”.

Par. (5). Pub. L. 103-394, §501(d)(29)(B), struck out ‘(7
U.S.C. 6¢(b))” after ““Act’.

Par. (13). Pub. L. 103-394, §501(d)(29)(C), struck out (7
U.S.C. 23) after ‘““Act”.

1984—Par. (10)(A)(viii). Pub. L. 98-3563 substituted
“from and that is the lawful property’’ for ‘‘and that is
property’’.

1982—Par. (2). Pub. L. 97-222, §16(1), inserted ‘‘made”’
after ‘“‘commodity contracts’.

Par. (4). Pub. L. 97-222, §16(2), substituted ‘“with re-
spect to” for ‘‘if the debtor is”> wherever appearing, and
substituted ‘‘cleared by such clearing organization, or
commodity option traded on, or subject to the rules of,
a contract market or board of trade that is cleared by
such clearing organization’ for ‘‘cleared by the debtor”
in subpar. (D).

Par. (9). Pub. L. 97-222, §16(3), substituted ‘“‘with re-
spect to” for ‘‘if the debtor is”” wherever appearing, in
subpar. (A) substituted ‘‘such futures commission mer-
chant’ for ‘‘the debtor’ wherever appearing and ‘‘such
futures commission merchant’s” for ‘‘the debtor’s’, in
subpar. (B) substituted ‘‘such foreign futures commis-
sion merchant’ for ‘‘the debtor’” wherever appearing
and ‘‘such foreign futures commission merchant’s’ for
‘‘the debtor’s”, in subpar. (C) substituted ‘‘such lever-
age transaction merchant’ for ‘‘the debtor’” wherever
appearing and ‘‘such leverage transaction merchant’s’
for ‘‘the debtor’s’, inserted ‘‘or’’ after the semicolon in
cl. (i), and substituted “holds’ for “hold” in cl. (ii), in
subpar. (D) substituted ‘‘such clearing organization”
for ‘‘the debtor’ wherever appearing, and in subpar. (E)
substituted ‘‘such commodity options dealer’’ for ‘‘the
debtor” wherever appearing and ‘‘such commodity op-
tions dealer’s’ for ‘‘the debtor’s’.

Par. (10). Pub. L. 97222, §16(4), struck out ‘“‘at any
time’’ after ‘‘security, or property,” in provisions pre-
ceding subpar. (A).

Par. (12). Pub. L. 97222, §16(5), inserted a comma
after ‘“‘property” and struck out the comma after
“‘credit”.

Par. (13). Pub. L. 97-222, §16(6), substituted ‘‘section 19
of the Commodity Exchange Act (7 U.S.C. 23)” for ‘‘sec-
tion 217 of the Commodity Futures Trading Commis-
sion Act of 1974 (7 U.S.C. 15a)”.

Par. (14). Pub. L. 97-222, §16(7), struck out ‘‘that is en-
gaged” after ‘‘means person’’.

Par. (15). Pub. L. 97-222, §16(8), substituted ‘‘mark-to-
market payments, settlement payments, variation pay-
ments, daily settlement payments, and final settle-
ment payments made as adjustments to settlement
prices” for ‘‘a daily variation settlement payment’.

Par. (16). Pub. L. 97-222, §16(9), struck out ‘“‘at any
time”’ after ‘‘customer property’’.

Par. (17). Pub. L. 97-222, §16(10), in provisions preced-
ing subpar. (A) substituted ‘has’ for ‘‘holds’’, in sub-
par. (A) inserted ‘‘the’’ after ‘‘(A)”’ in provisions preced-
ing cl. (i), and ‘‘in such capacity’ after ‘‘customer” in
cl. (id).

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective on the later
of 360 days after July 21, 2010, or, to the extent a provi-
sion of subtitle A (§§711-754) of title VII of Pub. L.
111-203 requires a rulemaking, not less than 60 days
after publication of the final rule or regulation imple-
menting such provision of subtitle A, see section 754 of
Pub. L. 111-203, set out as a note under section la of
Title 7, Agriculture.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
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except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§762. Notice to the Commission and right to be
heard

(a) The clerk shall give the notice required by
section 342 of this title to the Commission.

(b) The Commission may raise and may appear
and be heard on any issue in a case under this
chapter.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2618.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 762 provides that the Commission shall be
given such notice as is appropriate of an order for relief
in a bankruptcy case and that the Commission may
raise and may appear and may be heard on any issue in
case involving a commodity broker liquidation.

§763. Treatment of accounts

(a) Accounts held by the debtor for a particu-
lar customer in separate capacities shall be
treated as accounts of separate customers.

(b) A member of a clearing organization shall
be deemed to hold such member’s proprietary
account in a separate capacity from such mem-
ber’s customers’ account.

(c) The net equity in a customer’s account
may not be offset against the net equity in the
account of any other customer.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2618; Pub. L.
98-353, title III, §486, July 10, 1984, 98 Stat. 383.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 763 provides for separate treatment of ac-
counts held in separate capacities. A deficit in one ac-
count held for a customer may not be offset against the
net equity in another account held by the same cus-
tomer in a separate capacity or held by another cus-
tomer.

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-353 substituted ‘“‘by the
debtor for” for by’ and ‘‘treated as’ for ‘‘deemed to
be’’.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§ 764. Voidable transfers

(a) Except as otherwise provided in this sec-
tion, any transfer by the debtor of property
that, but for such transfer, would have been cus-



Page 211

tomer property, may be avoided by the trustee,
and such property shall be treated as customer
property, if and to the extent that the trustee
avoids such transfer under section 544, 545, 547,
548, 549, or 724(a) of this title. For the purpose of
such sections, the property so transferred shall
be deemed to have been property of the debtor,
and, if such transfer was made to a customer or
for a customer’s benefit, such customer shall be
deemed, for the purposes of this section, to have
been a creditor.

(b) Notwithstanding sections 544, 545, 547, 548,
549, and 724(a) of this title, the trustee may not
avoid a transfer made before seven days after
the order for relief, if such transfer is approved
by the Commission by rule or order, either be-
fore or after such transfer, and if such transfer
is—

(1) a transfer of a commodity contract en-
tered into or carried by or through the debtor
on behalf of a customer, and of any cash, secu-
rities, or other property margining or securing
such commodity contract; or

(2) the liquidation of a commodity contract
entered into or carried by or through the debt-
or on behalf of a customer.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2618; Pub. L.
97-222, §17, July 27, 1982, 96 Stat. 240; Pub. L.
98-353, title III, §487, July 10, 1984, 98 Stat. 383;
Pub. L. 111-16, §2(9), May 7, 2009, 123 Stat. 1607.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 764 of the House amendment is derived from
the House bill.

SENATE REPORT NO. 95-989

Section 764 permits the trustee to void any transfer
of property that, except for such transfer, would have
been customer property, to the extent permitted under
section 544, 545, 547, 548, 549, or 724(a).

HOUSE REPORT NO. 95-595

Section 764 indicates the extent to which the avoid-
ing powers may be used by the trustee under sub-
chapter IV of chapter 7. If property recovered would
have been customer property if never transferred, then
subsection (a) indicates that it will be so treated when
recovered.

Subsection (b) prohibits avoiding any transaction
that occurs before or within five days after the petition
if the transaction is approved by the Commission and
concerns an open contractual commitment. This en-
ables the Commission to exercise its discretion to pro-
tect the integrity of the market by insuring that trans-
actions cleared with other brokers will not be undone
on a preference or a fraudulent transfer theory.

Subsection (c¢) insulates variation margin payments
and other deposits from the avoiding powers except to
the extent of actual fraud under section 548(a)(1). This
facilitates prepetition transfers and protects the ordi-
nary course of business in the market.

AMENDMENTS

2009—Subsec. (b). Pub. L. 111-16 substituted ‘‘seven
days” for ‘‘five days’ in introductory provisions.

1984—Subsec. (a). Pub. L. 98-3563 substituted
transfer by the debtor’ for ‘‘any transfer’’.

1982—Subsec. (a). Pub. L. 97-222, §17(a), substituted
“but” for ‘‘except’, inserted ‘‘such property’’ after
‘“trustee, and’, and substituted ‘‘shall be’ for ‘is”’
wherever appearing.

Subsec. (b). Pub. L. 97-222, §17(b), substituted ‘“order
for relief”’ for ‘‘date of the filing of the petition.

“any
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Subsec. (¢). Pub. L. 97-222, §17(c), struck out subsec.
(c) which provided that the trustee could not avoid a
transfer that was a margin payment to or deposit with
a commodity broker or forward contract merchant or
was a settlement payment made by a clearing organiza-
tion and that occurred before the commencement of
the case.

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-16 effective Dec. 1, 2009,
see section 7 of Pub. L. 111-16, set out as a note under
section 109 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§765. Customer instructions

(a) The notice required by section 342 of this
title to customers shall instruct each cus-
tomer—

(1) to file a proof of such customer’s claim
promptly, and to specify in such claim any
specifically identifiable security, property, or
commodity contract; and

(2) to instruct the trustee of such customer’s
desired disposition, including transfer under
section 766 of this title or liquidation, of any
commodity contract specifically identified to
such customer.

(b) The trustee shall comply, to the extent
practicable, with any instruction received from
a customer regarding such customer’s desired
disposition of any commodity contract specifi-
cally identified to such customer. If the trustee
has transferred, under section 766 of this title,
such a commodity contract, the trustee shall
transmit any such instruction to the commodity
broker to whom such commodity contract was
so transferred.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2619; Pub. L.
97-222, §18, July 27, 1982, 96 Stat. 240; Pub. L.
98-353, title III, §488, July 10, 1984, 98 Stat. 383.)

HISTORICAL AND REVISION NOTES

For Historical and Revision Notes for this section,
see Historical and Revision Notes set out under section
766 of this title.

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-353 substituted ‘‘notice
required by’ for ‘‘notice under’’.

1982—Subsec. (b). Pub. L. 97-222 substituted ‘‘com-
modity contract’ for ‘commitment”.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§766. Treatment of customer property

(a) The trustee shall answer all margin calls
with respect to a specifically identifiable com-
modity contract of a customer until such time
as the trustee returns or transfers such com-
modity contract, but the trustee may not make
a margin payment that has the effect of a dis-
tribution to such customer of more than that to
which such customer is entitled under sub-
section (h) or (i) of this section.
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