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Code, seeking to vacate or set aside a death sen-
tence, any defendant who is or becomes finan-
cially unable to obtain adequate representation
or investigative, expert, or other reasonably
necessary services shall be entitled to the ap-
pointment of one or more attorneys and the fur-
nishing of such other services in accordance
with subsections (b) through (f).

(b) If the appointment is made before judg-
ment, at least one attorney so appointed must
have been admitted to practice in the court in
which the prosecution is to be tried for not less
than five years, and must have had not less than
three years experience in the actual trial of fel-
ony prosecutions in that court.

(c) If the appointment is made after judgment,
at least one attorney so appointed must have
been admitted to practice in the court of appeals
for not less than five years, and must have had
not less than three years experience in the han-
dling of appeals in that court in felony cases.

(d) With respect to subsections (b) and (c), the
court, for good cause, may appoint another at-
torney whose background, knowledge, or experi-
ence would otherwise enable him or her to prop-
erly represent the defendant, with due consider-
ation to the seriousness of the possible penalty
and to the unique and complex nature of the
litigation.

(e) Unless replaced by similarly qualified
counsel upon the attorney’s own motion or upon
motion of the defendant, each attorney so ap-
pointed shall represent the defendant through-
out every subsequent stage of available judicial
proceedings, including pretrial proceedings,
trial, sentencing, motions for new trial, appeals,
applications for writ of certiorari to the Su-
preme Court of the United States, and all avail-
able post-conviction process, together with ap-
plications for stays of execution and other ap-
propriate motions and procedures, and shall also
represent the defendant in such competency pro-
ceedings and proceedings for executive or other
clemency as may be available to the defendant.

(f) Upon a finding that investigative, expert,
or other services are reasonably necessary for
the representation of the defendant, whether in
connection with issues relating to guilt or the
sentence, the court may authorize the defend-
ant’s attorneys to obtain such services on behalf
of the defendant and, if so authorized, shall
order the payment of fees and expenses therefor
under subsection (g). No ex parte proceeding,
communication, or request may be considered
pursuant to this section unless a proper showing
is made concerning the need for confidentiality.
Any such proceeding, communication, or re-
quest shall be transcribed and made a part of
the record available for appellate review.

(g2)(1) Compensation shall be paid to attorneys
appointed under this subsection?! at a rate of not
more than $125 per hour for in-court and out-of-
court time. The Judicial Conference is author-
ized to raise the maximum for hourly payment
specified in the2 paragraph up to the aggregate
of the overall average percentages of the adjust-
ments in the rates of pay for the General Sched-
ule made pursuant to section 53053 of title 5 on
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or after such date. After the rates are raised
under the preceding sentence, such hourly range
may be raised at intervals of not less than one
year, up to the aggregate of the overall average
percentages of such adjustments made since the
last raise under this paragraph.

(2) Fees and expenses paid for investigative,
expert, and other reasonably necessary services
authorized under subsection (f) shall not exceed
$7,500 in any case, unless payment in excess of
that limit is certified by the court, or by the
United States magistrate judge, if the services
were rendered in connection with the case dis-
posed of entirely before such magistrate judge,
as necessary to provide fair compensation for
services of an unusual character or duration,
and the amount of the excess payment is ap-
proved by the chief judge of the circuit. The
chief judge of the circuit may delegate such ap-
proval authority to an active or senior circuit
judge.

(3) The amounts paid under this paragraph*
for services in any case shall be disclosed to the
public, after the disposition of the petition.

(Added Pub. L. 109-177, title II, §222(a), Mar. 9,
2006, 120 Stat. 231; amended Pub. L. 110-406,
§12(c), Oct. 13, 2008, 122 Stat. 4294.)

AMENDMENTS

2008—Subsec. (g)(2). Pub. L. 110-406 inserted ‘‘or sen-
ior” after ‘‘active’ in second sentence.

CHAPTER 228A—POST-CONVICTION DNA

TESTING
Sec.
3600. DNA testing.
3600A. Preservation of biological evidence.

§3600. DNA testing

(a) IN GENERAL.—Upon a written motion by an
individual under a sentence of imprisonment or
death pursuant to a conviction for a Federal of-
fense (referred to in this section as the ‘‘appli-
cant’), the court that entered the judgment of
conviction shall order DNA testing of specific
evidence if the court finds that all of the follow-
ing apply:

(1) The applicant asserts, under penalty of
perjury, that the applicant is actually inno-
cent of—

(A) the Federal offense for which the appli-
cant is under a sentence of imprisonment or
death; or

(B) another Federal or State offense, if—

(i) evidence of such offense was admitted
during a Federal death sentencing hearing
and exoneration of such offense would en-
title the applicant to a reduced sentence
or new sentencing hearing; and

(ii) in the case of a State offense—

(I) the applicant demonstrates that
there is no adequate remedy under State
law to permit DNA testing of the speci-
fied evidence relating to the State of-
fense; and

(IT) to the extent available, the appli-
cant has exhausted all remedies avail-
able under State law for requesting DNA
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