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(1)(A) the debtor makes the transfer or in-
curs the obligation without receiving a rea-
sonably equivalent value in exchange for the 
transfer or obligation; and 

(B) the debtor is insolvent at that time or 
the debtor becomes insolvent as a result of the 
transfer or obligation; or 

(2)(A) the transfer was made to an insider for 
an antecedent debt, the debtor was insolvent 
at the time; and 

(B) the insider had reasonable cause to be-
lieve that the debtor was insolvent. 

(b) TRANSFERS WITHOUT REGARD TO DATE OF 
JUDGMENT.—(1) Except as provided in section 
3307, a transfer made or obligation incurred by a 
debtor is fraudulent as to a debt to the United 
States, whether such debt arises before or after 
the transfer is made or the obligation is in-
curred, if the debtor makes the transfer or in-
curs the obligation— 

(A) with actual intent to hinder, delay, or 
defraud a creditor; or 

(B) without receiving a reasonably equiva-
lent value in exchange for the transfer or obli-
gation if the debtor— 

(i) was engaged or was about to engage in 
a business or a transaction for which the re-
maining assets of the debtor were unreason-
ably small in relation to the business or 
transaction; or 

(ii) intended to incur, or believed or rea-
sonably should have believed that he would 
incur, debts beyond his ability to pay as 
they became due. 

(2) In determining actual intent under para-
graph (1), consideration may be given, among 
other factors, to whether— 

(A) the transfer or obligation was to an in-
sider; 

(B) the debtor retained possession or control 
of the property transferred after the transfer; 

(C) the transfer or obligation was disclosed 
or concealed; 

(D) before the transfer was made or obliga-
tion was incurred, the debtor had been sued or 
threatened with suit; 

(E) the transfer was of substantially all the 
debtor’s assets; 

(F) the debtor absconded; 
(G) the debtor removed or concealed assets; 
(H) the value of the consideration received 

by the debtor was reasonably equivalent to the 
value of the asset transferred or the amount of 
the obligation incurred; 

(I) the debtor was insolvent or became insol-
vent shortly after the transfer was made or 
the obligation was incurred; 

(J) the transfer occurred shortly before or 
shortly after a substantial debt was incurred; 
and 

(K) the debtor transferred the essential as-
sets of the business to a lienor who transferred 
the assets to an insider of the debtor. 

(Added Pub. L. 101–647, title XXXVI, § 3611, Nov. 
29, 1990, 104 Stat. 4961.) 

§ 3305. When transfer is made or obligation is in-
curred 

For the purposes of this subchapter: 

(1) A transfer is made— 
(A) with respect to an asset that is real 

property (other than a fixture, but including 
the interest of a seller or purchaser under a 
contract for the sale of the asset), when the 
transfer is so far perfected that a good-faith 
purchaser of the asset from the debtor 
against whom applicable law permits the 
transfer to be perfected cannot acquire an 
interest in the asset that is superior to the 
interest of the transferee; and 

(B) with respect to an asset that is not real 
property or that is a fixture, when the trans-
fer is so far perfected that a creditor on a 
simple contract cannot acquire, otherwise 
than under this subchapter, a judicial lien 
that is superior to the interest of the trans-
feree. 

(2) If applicable law permits the transfer to 
be perfected as approved in paragraph (1) and 
the transfer is not so perfected before the com-
mencement of an action or proceeding for re-
lief under this subchapter, the transfer is 
deemed made immediately before the com-
mencement of the action or proceeding. 

(3) If applicable law does not permit the 
transfer to be perfected as provided in para-
graph (1), the transfer is made when it be-
comes effective between the debtor and the 
transferee. 

(4) A transfer is not made until the debtor 
has acquired rights in the asset transferred. 

(5) An obligation is incurred— 
(A) if oral, when it becomes effective be-

tween the parties; or 
(B) if evidenced by a writing executed by 

the obligor, when such writing is delivered 
to or for the benefit of the obligee. 

(Added Pub. L. 101–647, title XXXVI, § 3611, Nov. 
29, 1990, 104 Stat. 4962.) 

§ 3306. Remedies of the United States 

(a) IN GENERAL.—In an action or proceeding 
under this subchapter for relief against a trans-
fer or obligation, the United States, subject to 
section 3307 and to applicable principles of eq-
uity and in accordance with the Federal Rules of 
Civil Procedure, may obtain— 

(1) avoidance of the transfer or obligation to 
the extent necessary to satisfy the debt to the 
United States; 

(2) a remedy under this chapter against the 
asset transferred or other property of the 
transferee; or 

(3) any other relief the circumstances may 
require. 

(b) LIMITATION.—A claim for relief with re-
spect to a fraudulent transfer or obligation 
under this subchapter is extinguished unless ac-
tion is brought— 

(1) under section 3304(b)(1)(A) within 6 years 
after the transfer was made or the obligation 
was incurred or, if later, within 2 years after 
the transfer or obligation was or could reason-
ably have been discovered by the claimant; 

(2) under subsection (a)(1) or (b)(1)(B) of sec-
tion 3304 within 6 years after the transfer was 
made or the obligation was incurred; or 

(3) under section 3304(a)(2) within 2 years 
after the transfer was made or the obligation 
was incurred. 
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