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shall include in the report the Comptroller Gen-
eral’s opinion as to the accuracy of the Sec-
retary’s determination (and of the data support-
ing such determination) made under such sub-
section.

(e) In the case of Department employees not
described in subsection (c), the Secretary may
not in any fiscal year implement a systematic
reduction for the purpose of reducing the aver-
age salary cost for such Department employees
that will result in a reduction in the number of
such Department employees at any specific
grade level at a rate greater than the rate of the
reductions systematically being made in the
numbers of employees at such grade level in all
other agencies and departments of the Federal
Government combined.

(Added Pub. L. 102-83, §2(a), Aug. 6, 1991, 105
Stat. 396; amended Pub. L. 103-446, title XII,
§1201(e)(5), Nov. 2, 1994, 108 Stat. 4685; Pub. L.
104-316, title I, §119, Oct. 19, 1996, 110 Stat. 3836.)

PRIOR PROVISIONS

Prior section 711 was renumbered section 1911 of this
title.

Provisions similar to those in this section were con-
tained in former section 210(b)(3) of this title prior to
repeal by Pub. L. 102-83, §2(a).

AMENDMENTS

1996—Subsec. (d). Pub. L. 104-316 inserted ‘‘, upon re-
quest of either of such Committees,” after ‘‘the Comp-
troller General shall” in first sentence.

1994—Subsec. (d). Pub. L. 103-446 substituted ‘‘com-
mittees” for “Committees”.

[§712. Repealed. Pub. L. 107-103, title V,
§509(a)(1), Dec. 27, 2001, 115 Stat. 997]

Section, added Pub. L. 103-446, title XI, §1102(a), Nov.
2, 1994, 108 Stat. 4680; amended Pub. L. 104-262, title III,
§303, Oct. 9, 1996, 110 Stat. 3194; Pub. L. 105-33, title
VIII, §8023(e), Aug. 5, 1997, 111 Stat. 667; Pub. L. 105-368,
title X, §1005(b)(1), Nov. 11, 1998, 112 Stat. 3364, limited
reduction of full-time equivalent positions in the De-
partment of Veterans Affairs during the period begin-
ning on Nov. 2, 1994, and ending on Sept. 30, 1999.

PRIOR PROVISIONS

A prior section 712 was renumbered section 1912 of
this title.

§713. Senior executives: removal based on per-
formance or misconduct

(a) IN GENERAL.—(1) The Secretary may re-
move an individual employed in a senior execu-
tive position at the Department of Veterans Af-
fairs from the senior executive position if the
Secretary determines the performance or mis-
conduct of the individual warrants such re-
moval. If the Secretary so removes such an indi-
vidual, the Secretary may—

(A) remove the individual from the civil
service (as defined in section 2101 of title 5); or
(B) in the case of an individual described in
paragraph (2), transfer the individual from the
senior executive position to a General Sched-
ule position at any grade of the General

Schedule for which the individual is qualified

and that the Secretary determines is appro-

priate.

(2) An individual described in this paragraph is
an individual who—
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(A) previously occupied a permanent posi-
tion within the competitive service (as that
term is defined in section 2102 of title 5);

(B) previously occupied a permanent posi-
tion within the excepted service (as that term
is defined in section 2103 of title 5); or

(C) prior to employment in a senior execu-
tive position at the Department of Veterans
Affairs, did not occupy any position within the
Federal Government.

(b) PAY OF TRANSFERRED INDIVIDUAL.—(1) Not-
withstanding any other provision of law, includ-
ing the requirements of section 3594 of title 5,
any individual transferred to a General Schedule
position under subsection (a)(2) shall, beginning
on the date of such transfer, receive the annual
rate of pay applicable to such position.

(2) An individual so transferred may not be
placed on administrative leave or any other cat-
egory of paid leave during the period during
which an appeal (if any) under this section is on-
going, and may only receive pay if the individ-
ual reports for duty. If an individual so trans-
ferred does not report for duty, such individual
shall not receive pay or other benefits pursuant
to subsection (e)(5).

(c) NoTicE TO CONGRESS.—Not later than 30
days after removing or transferring an individ-
ual from a senior executive position under sub-
section (a), the Secretary shall submit to the
Committees on Veterans’ Affairs of the Senate
and House of Representatives notice in writing
of such removal or transfer and the reason for
such removal or transfer.

(d) PROCEDURE.—(1) The procedures under sec-
tion 7543(b) of title 5 shall not apply to a re-
moval or transfer under this section.

(2)(A) Subject to subparagraph (B) and sub-
section (e), any removal or transfer under sub-
section (a) may be appealed to the Merit Sys-
tems Protection Board under section 7701 of
title 5.

(B) An appeal under subparagraph (A) of a re-
moval or transfer may only be made if such ap-
peal is made not later than seven days after the
date of such removal or transfer.

(e) EXPEDITED REVIEW BY ADMINISTRATIVE
JUDGE.—(1) Upon receipt of an appeal under sub-
section (d)(2)(A), the Merit Systems Protection
Board shall refer such appeal to an administra-
tive judge pursuant to section 7701(b)(1) of title
5. The administrative judge shall expedite any
such appeal under such section and, in any such
case, shall issue a decision not later than 21 days
after the date of the appeal.

(2) Notwithstanding any other provision of
law, including section 7703 of title 5, the decision
of an administrative judge under paragraph (1)
shall be final and shall not be subject to any fur-
ther appeal.

(3) In any case in which the administrative
judge cannot issue a decision in accordance with
the 21-day requirement under paragraph (1), the
removal or transfer is final. In such a case, the
Merit Systems Protection Board shall, within 14
days after the date that such removal or trans-
fer is final, submit to Congress and the Commit-
tees on Veterans’ Affairs of the Senate and
House of Representatives a report that explains
the reasons why a decision was not issued in ac-
cordance with such requirement.
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