§2106

In subsection (b), the words ‘‘liable to the Federal
Government for’ are substituted for ‘‘subject to’ for
consistency in the revised title and with other titles of
the United States Code.

In subsection (c)(1), the words ‘‘has violated” are sub-
stituted for ‘‘has engaged in conduct constituting a vio-
lation of”’ to eliminate unnecessary words.

§2106. Reporting information believed to con-
stitute evidence of offense

A person may not file a protest against the
award or proposed award of a Federal agency
procurement contract alleging a violation of
section 2102, 2103, or 2104 of this title, and the
Comptroller General may not consider that alle-
gation in deciding a protest, unless the person,
no later than 14 days after the person first dis-
covered the possible violation, reported to the
Federal agency responsible for the procurement
the information that the person believed con-
stitutes evidence of the offense.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3731.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:423(g). Pub. L. 93-400, §27(g), as
added Pub. L. 100-679,
§6(a), Nov. 17, 1988, 102
Stat. 4063; Pub. L. 101-189,
title VIII, §814(a)~(d)(1),
Nov. 29, 1989, 103 Stat.
1495; Pub. L. 101-510, title
XIV, §1484(1)(6), Nov. 5,
1990, 104 Stat. 1720; Pub. L.
102-25, title VII, §705(i),
Apr. 6, 1991, 105 Stat. 121;
Pub. L. 103-355, title VIII,
§8301(e), Oct. 13, 1994, 108
Stat. 3397; Pub. L. 104-106,
title XLIII, §4304(a), Feb.
10, 1996, 110 Stat. 663.

§2107. Savings provisions

This chapter does not—

(1) restrict the disclosure of information to,
or its receipt by, a person or class of persons
authorized, in accordance with applicable
agency regulations or procedures, to receive
that information;

(2) restrict a contractor from disclosing its
own bid or proposal information or the recipi-
ent from receiving that information;

(3) restrict the disclosure or receipt of infor-
mation relating to a Federal agency procure-
ment after it has been canceled by the Federal
agency before contract award unless the Fed-
eral agency plans to resume the procurement;

(4) prohibit individual meetings between a
Federal agency official and an offeror or po-
tential offeror for, or a recipient of, a contract
or subcontract under a Federal agency pro-
curement, provided that unauthorized disclo-
sure or receipt of contractor bid or proposal
information or source selection information
does not occur;

(56) authorize the withholding of information
from, nor restrict its receipt by, Congress, a
committee or subcommittee of Congress, the
Comptroller General, a Federal agency, or an
inspector general of a Federal agency;

(6) authorize the withholding of information
from, nor restrict its receipt by, the Comptrol-
ler General in the course of a protest against
the award or proposed award of a Federal
agency procurement contract; or
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(7) limit the applicability of a requirement,
sanction, contract penalty, or remedy estab-
lished under another law or regulation.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3731.)

HISTORICAL AND REVISION NOTES

?ngffg Source (U.S. Code) Source (Statutes at Large)
2107 ... 41:493(h). Pub. L. 93-400, §27(h), as

added Pub. L. 100-679,
§6(a), Nov. 17, 1988, 102
Stat. 4063; Pub. L. 101-189,
title VIII, §814(a)~(d)(1),
Nov. 29, 1989, 103 Stat.
1495; Pub. L. 101-510, title
XIV, §1484(1)(6), Nov. 5,
1990, 104 Stat. 1720; Pub. L.
102-25, title VII, §705(i),
Apr. 6, 1991, 105 Stat. 121;
Pub. L. 103-355, title VIII,
§8301(e), Oct. 13, 1994, 108
Stat. 3397; Pub. L. 104-106,
title XLIII, §4304(a), Feb.
10, 1996, 110 Stat. 663.

CHAPTER 23—MISCELLANEOUS

Sec.

2301. Use of electronic commerce in Federal pro-
curement.

2302. Rights in technical data.

2303. Ethics safeguards related to contractor con-
flicts of interest.

2304. Conflict of interest standards for consultants.

2305. Authority of Director of Office of Manage-
ment and Budget not affected.

2306. Openness of meetings.

2307. Comptroller General’s access to information.

2308. Modular contracting for information tech-
nology.

2309. Protection of constitutional rights of con-
tractors.

2310. Performance-based contracts or task orders
for services to be treated as contracts for
the procurement of commercial items.

2311. Enhanced transparency on interagency con-
tracting and other transactions.

2312. Contingency Contracting Corps.

2313. Database for Federal agency contract and

grant officers and suspension and debar-
ment officials.

§2301. Use of electronic commerce in Federal
procurement

(a) DEFINITION.—For the purposes of this sec-
tion, the term ‘‘electronic commerce’” means
electronic techniques for accomplishing busi-
ness transactions, including electronic mail or
messaging, World Wide Web technology, elec-
tronic bulletin boards, purchase cards, elec-
tronic funds transfers, and electronic data inter-
change.

(b) ESTABLISHMENT, MAINTENANCE, AND USE OF
ELECTRONIC COMMERCE PROCEDURES AND PROC-
ESSES.—The head of each executive agency, after
consulting with the Administrator, shall estab-
lish, maintain, and use, to the maximum extent
that is practicable and cost-effective, procedures
and processes that employ electronic commerce
in the conduct and administration of the pro-
curement system of the agency.

(c) APPLICABLE STANDARDS.—In conducting
electronic commerce, the head of an executive
agency shall apply nationally and internation-
ally recognized standards that broaden inter-
operability and ease the electronic interchange
of information.

(d) REQUIREMENTS OF SYSTEMS, TECHNOLOGIES,
PROCEDURES, AND PROCESSES.—The head of each



Page 53

executive agency shall ensure that systems,
technologies, procedures, and processes estab-
lished pursuant to this section—

(1) are implemented with uniformity
throughout the agency, to the extent prac-
ticable;

(2) are implemented only after granting due
consideration to the use or partial use, as ap-
propriate, of existing electronic commerce and
electronic data interchange systems and infra-
structures such as the Federal acquisition
computer network architecture known as
FACNET;

(3) facilitate access to Federal Government
procurement opportunities, including opportu-
nities for small business concerns, socially and
economically disadvantaged small business
concerns, and business concerns owned pre-
dominantly by women; and

(4) ensure that any notice of agency require-
ments or agency solicitation for contract op-
portunities is provided in a form that allows
convenient and universal user access through
a single, Government-wide point of entry.

(e) IMPLEMENTATION.—In carrying out the re-
quirements of this section, the Administrator
shall—

(1) issue policies to promote, to the maxi-
mum extent practicable, uniform implementa-
tion of this section by executive agencies,
with due regard for differences in program re-
quirements among agencies that may require
departures from uniform procedures and proc-
esses in appropriate cases, when warranted be-
cause of the agency mission;

(2) ensure that the head of each executive
agency complies with the requirements of sub-
section (d); and

(3) consult with the heads of appropriate
Federal agencies with applicable technical and
functional expertise, including the Office of
Information and Regulatory Affairs, the Na-
tional Institute of Standards and Technology,
the General Services Administration, and the
Department of Defense.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3732.)

HISTORICAL AND REVISION NOTES

gﬁgffﬁg Source (U.S. Code) Source (Statutes at Large)

2301(a) ...oo... 41:426(f). Pub. L. 93400, §30, as added
Pub. L. 103-355, title IX,
§9001(a), Oct. 13, 1994, 108
Stat. 3399; Pub. L. 105-85,
title VIII, §850(a), Nov. 18,
1997, 111 Stat. 1847; Pub. L.
106-398, §1 [[div. A], title
VIII, §810(d)], Oct. 30, 2000,
114 Stat. 1654A-210.

2301(b) 41:426(a).

2301(c) 41:426(b).

2301(d) 41:426(c).

2301(e) .. 41:426(d).

In this section, the text of 41:426(e) is omitted as ob-
solete because the last report was to be submitted not
later than March 1, 2004.

In subsection (c), the word ‘‘executive’ is added for
clarity and for consistency in the revised section.

In subsection (e)(2), the words ‘“‘with respect to the
agency systems, technologies, procedures, and proc-
esses established pursuant to this section’ are omitted
as unnecessary.
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STREAMLINING PROCUREMENT THROUGH ELECTRONIC
COMMERCE

Memorandum of President of the United States, Oct.
28, 1993, 58 F.R. 58095, provided:

Memorandum for the Heads of Executive Depart-
ments and Agencies [and] the President’s Management
Council

The Federal Government spends $200 billion annually
buying goods and services. Unfortunately, the red tape
and burdensome paperwork of the current procurement
system increases costs, produces unnecessary delays,
and reduces Federal work force productivity. Moving to
an electronic commerce system to simplify and stream-
line the purchasing process will promote customer
service and cost-effectiveness. The electronic exchange
of acquisition information between the private sector
and the Federal Government also will increase com-
petition by improving access to Federal contracting op-
portunities for the more than 300,000 vendors currently
doing business with the Government, particularly
small businesses, as well as many other vendors who
find access to bidding opportunities difficult under the
current system. For these reasons, I am committed to
fundamentally altering and improving the way the Fed-
eral Government buys goods and services by ensuring
that electronic commerce is implemented for appro-
priate Federal purchases as quickly as possible.

1. OBJECTIVES.

The objectives of this electronic commerce initiative
are to:

(a) exchange procurement information—such as so-
licitations, offers, contracts, purchase orders, invoices,
payments, and other contractual documents—elec-
tronically between the private sector and the Federal
Government to the maximum extent practical;

(b) provide businesses, including small, small dis-
advantaged, and women-owned businesses, with greater
access to Federal procurement opportunities;

(c) ensure that potential suppliers are provided sim-
plified access to the Federal Government’s electronic
commerce system;

(d) employ nationally and internationally recognized
data formats that serve to broaden and ease the elec-
tronic interchange of data; and

(e) use agency and industry systems and networks to
enable the Government and potential suppliers to ex-
change information and access Federal procurement
data.

2. IMPLEMENTATION.

The President’s Management Council, in coordina-
tion with the Office of Federal Procurement Policy of
the Office of Management and Budget, and in consulta-
tion with appropriate Federal agencies with applicable
technical and functional expertise, as necessary, shall
provide overall leadership, management oversight, and
policy direction to implement electronic commerce in
the executive branch through the following actions:

(a) by March 1994, define the architecture for the Gov-
ernment-wide electronic commerce acquisition system
and identify executive departments or agencies respon-
sible for developing, implementing, operating, and
maintaining the Federal electronic system;

(b) by September 1994, establish an initial electronic
commerce capability to enable the Federal Government
and private vendors to electronically exchange stand-
ardized requests for quotations, quotes, purchase or-
ders, and notice of awards and begin Government-wide
implementation;

(c) by July 1995, implement a full scale Federal elec-
tronic commerce system that expands initial capabili-
ties to include electronic payments, document inter-
change, and supporting databases; and

(d) by January 1997, complete Government-wide im-
plementation of electronic commerce for appropriate
Federal purchases, to the maximum extent possible.

This implementation schedule should be accelerated
where practicable.

The head of each executive department or agency
shall:
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(a) ensure that budgetary resources are available,
within approved budget levels, for electronic commerce
implementation in each respective department or agen-
ey,

(b) assist the President’s Management Council in im-
plementing the electronic commerce system as quickly
as possible in accordance with the schedules estab-
lished herein; and

(c) designate one or more senior level employees to
assist the President’s Management Council and serve as
a point of contact for the development and implemen-
tation of the Federal electronic commerce system
within each respective department or agency.

3. NO PRIVATE RIGHTS CREATED.

This directive is for the internal management of the
executive branch and does not create any right or bene-
fit, substantive or procedural, enforceable by a party
against the United States, its agencies or instrumen-
talities, its officers or employees, or any other person.

The Director of the Office of Management and Budget
is authorized and directed to publish this memorandum
in the Federal Register.

WILLIAM J. CLINTON.
§2302. Rights in technical data

(a) WHERE DEFINED.—The legitimate propri-
etary interest of the Federal Government and of
a contractor in technical or other data shall be
defined in regulations prescribed as part of the
Federal Acquisition Regulation.

(b) GENERAL EXTENT OF REGULATIONS.—

(1) OTHER RIGHTS NOT IMPAIRED.—Regula-
tions prescribed under subsection (a) may not
impair a right of the Federal Government or
of a contractor with respect to a patent or
copyright or another right in technical data
otherwise established by law.

(2) LIMITATION ON REQUIRING DATA BE PRO-
VIDED TO THE GOVERNMENT.—With respect to
executive agencies subject to division C, regu-
lations prescribed under subsection (a) shall
provide that the Federal Government may not
require a person that has developed a product
(or process offered or to be offered for sale to
the public) to provide to the Federal Govern-
ment technical data relating to the design (or
development or manufacture of the product or
process) as a condition of procurement by the
Federal Government of the product or process.
This paragraph does not apply to data that
may be necessary for the Federal Government
to operate and maintain the product or use the
process if the Federal Government obtains it
as an element of performance under the con-
tract.

(c) TECHNICAL DATA DEVELOPED WITH FEDERAL
FUNDS.—

(1) USE BY GOVERNMENT AND AGENCIES.—EX-
cept as otherwise expressly provided by Fed-
eral statute, with respect to executive agen-
cies subject to division C, regulations pre-
scribed under subsection (a) shall provide
that—

(A) the Federal Government has unlimited
rights in technical data developed exclu-
sively with Federal funds if delivery of the
data—

(i) was required as an element of per-
formance under a contract; and

(ii) is needed to ensure the competitive
acquisition of supplies or services that will
be required in substantial quantities in the
future; and
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(B) the Federal Government and each
agency of the Federal Government has an
unrestricted, royalty-free right to use, or to
have its contractors use, for governmental
purposes (excluding publication outside the
Federal Government) technical data devel-
oped exclusively with Federal funds.

(2) REQUIREMENTS IN ADDITION TO OTHER
RIGHTS OF THE GOVERNMENT.—The require-
ments of paragraph (1) are in addition to and
not in lieu of any other rights the Federal
Government may have pursuant to law.

(d) FACTORS To BE CONSIDERED IN PRESCRIBING
REGULATIONS.—The following factors shall be
considered in prescribing regulations under sub-
section (a):

(1) Whether the item or process to which the
technical data pertains was developed—
(A) exclusively with Federal funds;
(B) exclusively at private expense; or
(C) in part with Federal funds and in part
at private expense.

(2) The statement of congressional policy
and objectives in section 200 of title 35, the
statement of purposes in section 2(b) of the
Small Business Innovation Development Act
of 1982 (Public Law 97-219, 15 U.S.C. 638 note),
and the declaration of policy in section 2 of
the Small Business Act (15 U.S.C. 631).

(3) The interest of the Federal Government
in increasing competition and lowering costs
by developing and locating alternative sources
of supply and manufacture.

(e) PROVISIONS REQUIRED IN CONTRACTS.—Regu-
lations prescribed under subsection (a) shall re-
quire that a contract for property or services en-
tered into by an executive agency contain ap-
propriate provisions relating to technical data,
including provisions—

(1) defining the respective rights of the Fed-
eral Government and the contractor or sub-
contractor (at any tier) regarding technical
data to be delivered under the contract;

(2) specifying technical data to be delivered
under the contract and schedules for delivery;

(3) establishing or referencing procedures for
determining the acceptability of technical
data to be delivered under the contract;

(4) establishing separate contract line items
for technical data to be delivered under the
contract;

(5) to the maximum practicable extent, iden-
tifying, in advance of delivery, technical data
which is to be delivered with restrictions on
the right of the Federal Government to use
the data;

(6) requiring the contractor to revise any
technical data delivered under the contract to
reflect engineering design changes made dur-
ing the performance of the contract and af-
fecting the form, fit, and function of the items
specified in the contract and to deliver the re-
vised technical data to an agency within a
time specified in the contract;

(7) requiring the contractor to furnish writ-
ten assurance, when technical data is deliv-
ered or is made available, that the technical
data is complete and accurate and satisfies the
requirements of the contract concerning tech-
nical data;
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