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under subparagraph (A), and recommend by such date
to the President from such 5 nominated sites 3 can-
didate sites the Secretary determines suitable for site
characterization for selection of the second repository.
The Secretary may not nominate any site previously
nominated under subparagraph (A), that was not rec-
ommended as a candidate site under subparagraph (B).”’

Subsec. (d). Pub. L. 100-202 and Pub. L. 100-203,
§5011(c), amended section identically, redesignating
subsec. (e) as (d) and striking out former subsec (d)
which read as follows: ‘“‘After the required recom-
mendation of candidate sites under subsection (b) of
this section, the Secretary may continue, as he deter-
mines necessary, to identify and study other sites to
determine their suitability for recommendation for site
characterization, in accordance with the procedures de-
scribed in this section.”

Subsec. (e). Pub. L. 100202 and Pub. L. 100-203,
§5011(d), which contained identical amendments direct-
ing that subsec. (f) be struck out and all subsequent
subsections be redesignated accordingly, was executed
by striking out subsec. (e) as the probable intent of
Congress because of the redesignation of former subsec.
(f) as (e) by Pub. L. 100-202 and Pub. L. 100-203, §5011(c),
and the absence of any subsections subsequent to
former subsec. (f). Subsec. (e) read as follows: ‘‘Nothing
in this section may be construed as prohibiting the
Secretary from continuing ongoing or presently
planned site characterization at any site on Depart-
ment of Energy land for which the location of the prin-
cipal borehole has been approved by the Secretary by
August 1, 1982, except that (1) the environmental as-
sessment described in subsection (b)(1) of this section
shall be prepared and made available to the public be-
fore proceeding to sink shafts at any such site; and (2)
the Secretary shall not continue site characterization
at any such site unless such site is among the can-
didate sites recommended by the Secretary under the
first sentence of subsection (b) of this section for site
characterization and approved by the President under
subsection (c¢) of this section; and (3) the Secretary
shall conduct public hearings under section 10133(b)(2)
of this title and comply with requirements under sec-
tion 10137 of this title within one year of January 7,
1983.”

Pub. L. 100-202 and Pub. L. 100-203, §5011(c), amended
section identically, redesignating subsec. (f) as (e).
Former subsec. (e) redesignated (d).

Subsec. (f). Pub. L. 100-202 and Pub. L. 100-203,
§5011(c), amended section identically, redesignating
subsec. (f) as (e).

CHANGE OF NAME

‘““United States Geological Survey” substituted for
“Geological Survey’ in subsec. (a) pursuant to provi-
sion of title I of Pub. L. 102-154, set out as a note under
section 31 of Title 43, Public Lands.

DELEGATION OF NOTIFICATION FUNCTION

Letter of the President of the United States, dated
May 28, 1986, 51 F.R. 19531, provided:

Letter to the Honorable John S. Herrington, Sec-
retary of Energy
Dear Mr. Secretary:

You are hereby authorized to perform the notifica-
tion function vested in the President pursuant to Sec-
tion 112(c)(1) of the Nuclear Waste Policy Act of 1982, 42
U.S.C. §10132(c)(1).

This document shall be published in the Federal Reg-
ister.

Sincerely,

RONALD REAGAN.
§10133. Site characterization
(a) In general

The Secretary shall carry out, in accordance
with the provisions of this section, appropriate
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site characterization activities at the Yucca
Mountain site. The Secretary shall consider
fully the comments received under subsection
(b)(2) and section 10132(b)(2) of this title and
shall, to the maximum extent practicable and in
consultation with the Governor of the State of
Nevada, conduct site characterization activities
in a manner that minimizes any significant ad-
verse environmental impacts identified in such
comments or in the environmental assessment
submitted under subsection (b)(1).1

(b) Commission and States

(1) Before proceeding to sink shafts at the
Yucca Mountain site, the Secretary shall submit
for such candidate site to the Commission and
to the Governor or legislature of the State of
Nevada, for their review and comment—

(A) a general plan for site characterization
activities to be conducted at such candidate
site, which plan shall include—

(i) a description of such candidate site;

(ii) a description of such site characteriza-
tion activities, including the following: the
extent of planned excavations, plans for any
onsite testing with radioactive or nonradio-
active material, plans for any investigation
activities that may affect the capability of
such candidate site to isolate high-level
radioactive waste and spent nuclear fuel,
and plans to control any adverse, safety-re-
lated impacts from such site characteriza-
tion activities;

(iii) plans for the decontamination and de-
commissioning of such candidate site, and
for the mitigation of any significant adverse
environmental impacts caused by site char-
acterization activities if it is determined un-
suitable for application for a construction
authorization for a repository;

(iv) criteria to be used to determine the
suitability of such candidate site for the lo-
cation of a repository, developed pursuant to
section 10132(a) of this title; and

(v) any other information required by the
Commission;

(B) a description of the possible form or
packaging for the high-level radioactive waste
and spent nuclear fuel to be emplaced in such
repository, a description, to the extent prac-
ticable, of the relationship between such waste
form or packaging and the geologic medium of
such site, and a description of the activities
being conducted by the Secretary with respect
to such possible waste form or packaging or
such relationship; and

(C) a conceptual repository design that
takes into account likely site-specific require-
ments.

(2) Before proceeding to sink shafts at the
Yucca Mountain site, the Secretary shall (A)
make available to the public the site character-
ization plan described in paragraph (1); and (B)
hold public hearings in the vicinity of such can-
didate site to inform the residents of the area in
which such candidate site is located of such
plan, and to receive their comments.

(3) During the conduct of site characterization
activities at the Yucca Mountain site, the Sec-

1See References in Text note below.
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retary shall report not less than once every 6
months to the Commission and to the Governor
and legislature of the State of Nevada, on the
nature and extent of such activities and the in-
formation developed from such activities.

(e) Restrictions

(1) The Secretary may conduct at the Yucca
Mountain site only such site characterization
activities as the Secretary considers necessary
to provide the data required for evaluation of
the suitability of such site for an application to
be submitted to the Commission for a construc-
tion authorization for a repository at such site,
and for compliance with the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.).

(2) In conducting site characterization activi-
ties—

(A) the Secretary may not use any radio-
active material at a site unless the Commis-
sion concurs that such use is necessary to pro-
vide data for the preparation of the required
environmental reports and an application for a
construction authorization for a repository at
such site; and

(B) if any radioactive material is used at a
site—

(i) the Secretary shall use the minimum
quantity necessary to determine the suit-
ability of such site for a repository, but in
no event more than the curie equivalent of
10 metric tons of spent nuclear fuel; and

(ii) such radioactive material shall be fully
retrievable.

(3) If the Secretary at any time determines the
Yucca Mountain site to be unsuitable for devel-
opment as a repository, the Secretary shall—

(A) terminate all site characterization ac-
tivities at such site;

(B) notify the Congress, the2 Governor and
legislature of Nevada of such termination and
the reasons for such termination;

(C) remove any high-level radioactive waste,
spent nuclear fuel, or other radioactive mate-
rials at or in such site as promptly as prac-
ticable;

(D) take reasonable and necessary steps to
reclaim the site and to mitigate any signifi-
cant adverse environmental impacts caused by
site characterization activities at such site;

(E) suspend all future benefits payments
under part F of this subchapter with respect to
such site; and

(F) report to Congress not later than 6
months after such determination the Sec-
retary’s recommendations for further action
to assure the safe, permanent disposal of spent
nuclear fuel and high-level radioactive waste,
including the need for new legislative author-
ity.

(d) Preliminary activities

Each activity of the Secretary under this sec-
tion that is in compliance with the provisions of
subsection (c) shall be considered a preliminary
decisionmaking activity. No such activity shall
require the preparation of an environmental im-
pact statement under section 102(2)(C) of the Na-
tional Environmental Policy Act of 1969 (42
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U.S.C. 4332(2)(C)), or to3 require any environ-
mental review under subparagraph (E) or (F) of
section 102(2) of such Act.

(Pub. L. 97-425, title I, §113, Jan. 7, 1983, 96 Stat.
2211; Pub. L. 100-202, §101(d) [title III, §300], Dec.
22, 1987, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5011(e)-(g), Dec. 22, 1987, 101
Stat. 1330-228.)

REFERENCES IN TEXT

Subsection (b)(1), referred to in subsec. (a), probably
means subsec. (b)(1) of section 10132 of this title, which
relates to nomination of repository sites for radio-
active waste and submission of environmental assess-
ments for those sites.

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (¢)(1), is Pub. L. 91-190, Jan. 1, 1970,
83 Stat. 852, as amended, which is classified generally
to chapter 55 (§4321 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 4321 of this title and Tables.

AMENDMENTS

1987—Subsec. (a). Pub. L. 100-202 and Pub. L. 100-203,
§5011(e)(2), which contained identical amendments di-
recting that ‘“‘at the Yucca Mountain site’” be sub-
stituted for ‘‘beginning’ and all that follows through
‘“‘geological media’’, were executed by substituting ‘“‘at
the Yucca Mountain site’ for ‘‘beginning with the can-
didate sites that have been approved under section
10132 of this title and are located in various geologic
media’ as the probable intent of Congress.

Pub. L. 100202 and Pub. L. 100-203, §5011(e)(1), amend-
ed subsec. (a) identically, substituting ‘‘State of Ne-
vada’ for ‘‘State involved or the governing body of the
affected Indian tribe involved’.

Subsec. (b)(1). Pub. L. 100-202 and Pub. L. 100-203,
§5011(f)(1), amended par. (1) identically, substituting
‘‘the Yucca Mountain site” for ‘‘any candidate site”
and ‘‘the Governor or legislature of the State of Ne-
vada’ for ‘‘either the Governor and legislature of the
State in which such candidate site is located, or the
governing body of the affected Indian tribe on whose
reservation such candidate site is located, as the case
may be’’.

Subsec. (b)(2). Pub. L. 100-202 and Pub. L. 100-203,
§5011(f)(2), amended par. (2) identically, substituting
‘‘the Yucca Mountain site” for ‘‘any candidate site’’.

Subsec. (b)(3). Pub. L. 100-202 and Pub. L. 100-203,
§5011(f)(3), amended par. (3) identically, substituting
‘‘the Yucca Mountain site’” for ‘‘a candidate site’’,
striking ‘‘either’’ before ‘‘the Governor’’, and substitut-
ing ‘‘the State of Nevada’ for ‘‘the State in which such
candidate site is located, or the governing body of the
affected Indian tribe where such candidate site is lo-
cated, as the case may be”’.

Subsec. (¢)(1). Pub. L. 100-202 and Pub. L. 100-203,
§5011(g)(1), amended par. (1) identically, substituting
‘‘the Yucca Mountain site’” for ‘“‘any candidate site”’,
‘“‘suitability of such site’ for ‘‘suitability of such can-
didate site’’, and ‘‘repository at such site’ for ‘‘reposi-
tory at such candidate site”’.

Subsec. (¢)(2). Pub. L. 100-202 and Pub. L. 100-203,
§5011(2)(2), amended par. (2) identically, striking out
‘‘candidate’ before ‘‘site’” in two places in subpar. (A)
and in two places in subpar. (B).

Subsec. (¢)(3), (4). Pub. L. 100-202 and Pub. L. 100-203,
§5011(2)(3), amended subsec. (¢) identically, adding par.
(3) and striking out former pars. (3) and (4) which read
as follows:

‘“(8) If site characterization activities are terminated
at a candidate site for any reason, the Secretary shall
(A) notify the Congress, the Governors and legislatures
of all States in which candidate sites are located, and
the governing bodies of all affected Indian tribes where
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candidate sites are located, of such termination and the
reasons for such termination; and (B) remove any high-
level radioactive waste, spent nuclear fuel, or other
radioactive materials at or in such candidate site as
promptly as practicable.

“‘(4) If a site is determined to be unsuitable for appli-
cation for a construction authorization for a reposi-
tory, the Secretary shall take reasonable and necessary
steps to reclaim the site and to mitigate any signifi-
cant adverse environmental impacts caused by site
characterization activities.”

§10134. Site approval and construction author-
ization

(a) Hearings and Presidential recommendation

(1) The Secretary shall hold public hearings in
the vicinity of the Yucca Mountain site, for the
purposes of informing the residents of the area
of such consideration and receiving their com-
ments regarding the possible recommendation of
such site. If, upon completion of such hearings
and completion of site characterization activi-
ties at the Yucca Mountain site, under section
10133 of this title, the Secretary decides to rec-
ommend approval of such site to the President,
the Secretary shall notify the Governor and leg-
islature of the State of Nevada, of such decision.
No sooner than the expiration of the 30-day pe-
riod following such notification, the Secretary
shall submit to the President a recommendation
that the President approve such site for the de-
velopment of a repository. Any such recom-
mendation by the Secretary shall be based on
the record of information developed by the Sec-
retary under section 10133 of this title and this
section, including the information described in
subparagraph (A) through subparagraph (G). To-
gether with any recommendation of a site under
this paragraph, the Secretary shall make avail-
able to the public, and submit to the President,
a comprehensive statement of the basis of such
recommendation, including the following:

(A) a description of the proposed repository,
including preliminary engineering specifica-
tions for the facility;

(B) a description of the waste form or pack-
aging proposed for use at such repository, and
an explanation of the relationship between
such waste form or packaging and the geologic
medium of such site;

(C) a discussion of data, obtained in site
characterization activities, relating to the
safety of such site;

(D) a final environmental impact statement
prepared for the Yucca Mountain site pursuant
to subsection (f) of this section and the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), together with comments
made concerning such environmental impact
statement by the Secretary of the Interior,
the Council on Environmental Quality, the
Administrator, and the Commission, except
that the Secretary shall not be required in any
such environmental impact statement to con-
sider the need for a repository, the alter-
natives to geological disposal, or alternative
sites to the Yucca Mountain site;

(E) preliminary comments of the Commis-
sion concerning the extent to which the at-
depth site characterization analysis and the
waste form proposal for such site seem to be
sufficient for inclusion in any application to
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be submitted by the Secretary for licensing of
such site as a repository;

(F) the views and comments of the Governor
and legislature of any State, or the governing
body of any affected Indian tribe, as deter-
mined by the Secretary, together with the re-
sponse of the Secretary to such views;

(G) such other information as the Secretary
considers appropriate; and

(H) any impact report submitted under sec-
tion 10136(c)(2)(B) of this title by the State of
Nevada.

(2)(A) If, after recommendation by the Sec-
retary, the President considers the Yucca Moun-
tain site qualified for application for a construc-
tion authorization for a repository, the Presi-
dent shall submit a recommendation of such site
to Congress.

(B) The President shall submit with such rec-
ommendation a copy of the statement for such
site prepared by the Secretary under paragraph
@.

(3)(A) The President may not recommend the
approval of the Yucca Mountain site unless the
Secretary has recommended to the President
under paragraph (1) approval of such site and
has submitted to the President a statement for
such site as required under such paragraph.

(B) No recommendation of a site by the Presi-
dent under this subsection shall require the
preparation of an environmental impact state-
ment under section 102(2)(C) of the National En-
vironmental Policy Act of 1969 (42 TU.S.C.
4332(2)(C)), or tol require any environmental re-
view under subparagraph (E) or (F) of section
102(2) of such Act.

(b) Submission of application

If the President recommends to the Congress
the Yucca Mountain site under subsection (a) of
this section and the site designation is per-
mitted to take effect under section 10135 of this
title, the Secretary shall submit to the Commis-
sion an application for a construction authoriza-
tion for a repository at such site not later than
90 days after the date on which the recom-
mendation of the site designation is effective
under such section and shall provide to the Gov-
ernor and legislature of the State of Nevada a
copy of such application.

(c) Status report on application

Not later than 1 year after the date on which
an application for a construction authorization
is submitted under subsection (b) of this section,
and annually thereafter until the date on which
such authorization is granted, the Commission
shall submit a report to the Congress describing
the proceedings undertaken through the date of
such report with regard to such application, in-
cluding a description of—

(1) any major unresolved safety issues, and
the explanation of the Secretary with respect
to design and operation plans for resolving
such issues;

(2) any matters of contention regarding such
application; and

(3) any Commission actions regarding the
granting or denial of such authorization.
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