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sonable rules and practices on car service. The
Board may require a rail carrier to provide fa-
cilities and equipment that are reasonably nec-
essary to furnish safe and adequate car service if
the Board decides that the rail carrier has mate-
rially failed to furnish that service. The Board
may begin a proceeding under this paragraph
when an interested person files an application
with it. The Board may act only after a hearing
on the record and an affirmative finding, based
on the evidence presented, that—

(A) providing the facilities or equipment will
not materially and adversely affect the ability
of the rail carrier to provide safe and adequate
transportation;

(B) the amount spent for the facilities or
equipment, including a return equal to the rail
carrier’s current cost of capital, will be recov-
ered; and

(C) providing the facilities or equipment will
not impair the ability of the rail carrier to at-
tract adequate capital.

(2) The Board may require a rail carrier to file
its car service rules with the Board.

(b) The Board may designate and appoint
agents and agencies to make and carry out its
directions related to car service and matters
under sections 11123 and 11124(a)(1) of this title.

(c) The Board shall consult, as it considers
necessary, with the National Grain Car Council
on matters within the charter of that body.

(Added Pub. L. 104-88, title I, §102(a), Dec. 29,
1995, 109 Stat. 832.)

PRIOR PROVISIONS

A prior section 11121, Pub. L. 95-473, Oct. 17, 1978, 92
Stat. 1421; Pub. L. 96-258, §1(11), June 3, 1980, 94 Stat.
426, related to criteria of rail carriers to furnish safe
and adequate car service, prior to the general amend-
ment of this subtitle by Pub. L. 104-88, §102(a).

§11122. Compensation and practice

(a) The regulations of the Board on car service
shall encourage the purchase, acquisition, and
efficient use of freight cars. The regulations
may include—

(1) the compensation to be paid for the use of
a locomotive, freight car, or other vehicle;

(2) the other terms of any arrangement for
the use by a rail carrier of a locomotive,
freight car, or other vehicle not owned by the
rail carrier using the locomotive, freight car,
or other vehicle, whether or not owned by an-
other carrier, shipper, or third person; and

(3) sanctions for nonobservance.

(b) The rate of compensation to be paid for
each type of freight car shall be determined by
the expense of owning and maintaining that
type of freight car, including a fair return on its
cost giving consideration to current costs of
capital, repairs, materials, parts, and labor. In
determining the rate of compensation, the
Board shall consider the transportation use of
each type of freight car, the national level of
ownership of each type of freight car, and other
factors that affect the adequacy of the national
freight car supply.

(Added Pub. L. 104-88, title I, §102(a), Dec. 29,
1995, 109 Stat. 832.)

TITLE 49—TRANSPORTATION

§11123

PRIOR PROVISIONS

A prior section 11122, Pub. L. 95-473, Oct. 17, 1978, 92
Stat. 1421; Pub. L. 96-448, title II, §224(a), Oct. 14, 1980,
94 Stat. 1929, related to use of and compensation for
freight cars, prior to the general amendment of this
subtitle by Pub. L. 104-88, §102(a).

§11123. Situations requiring immediate action to
serve the public

(a) When the Board determines that shortage
of equipment, congestion of traffic, unauthor-
ized cessation of operations, failure of existing
commuter rail passenger transportation oper-
ations caused by a cessation of service by the
National Railroad Passenger Corporation, or
other failure of traffic movement exists which
creates an emergency situation of such mag-
nitude as to have substantial adverse effects on
shippers, or on rail service in a region of the
United States, or that a rail carrier providing
transportation subject to the jurisdiction of the
Board under this part cannot transport the traf-
fic offered to it in a manner that properly serves
the public, the Board may, to promote com-
merce and service to the public, for a period not
to exceed 30 days—

(1) direct the handling, routing, and move-
ment of the traffic of a rail carrier and its dis-
tribution over its own or other railroad lines;

(2) require joint or common use of railroad
facilities;

(3) prescribe temporary through routes;

(4) give directions for—

(A) preference or priority in transpor-
tation;

(B) embargoes; or

(C) movement of traffic under permits; or

(5) in the case of a failure of existing freight
or commuter rail passenger transportation op-
erations caused by a cessation of service by
the National Railroad Passenger Corporation,
direct the continuation of the operations and
dispatching, maintenance, and other necessary
infrastructure functions related to the oper-
ations.

(b)(1) Except with respect to proceedings under
paragraph (2) of this subsection, the Board may
act under this section on its own initiative or on
application without regard to subchapter II of
chapter 5 of title 5.

(2) Rail carriers may establish between them-
selves the terms of compensation for operations,
and use of facilities and equipment, required
under this section. When rail carriers do not
agree on the terms of compensation under this
section, the Board may establish the terms for
them. The Board may act under subsection (a)
before conducting a proceeding under this para-
graph.

(3)(A) Except as provided in subparagraph (B),
when a rail carrier is directed under this section
to operate the lines of another rail carrier due
to that carrier’s cessation of operations, com-
pensation for the directed operations shall de-
rive only from revenues generated by the di-
rected operations.

(B) In the case of a failure of existing freight
or commuter rail passenger transportation oper-
ations caused by a cessation of service by the
National Railroad Passenger Corporation, the
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