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(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2591.)

§949p-4. Discovery of, and access to, classified
information by the accused

(a) LIMITATIONS ON DISCOVERY OR ACCESS BY
THE ACCUSED.—

(1) DECLARATIONS BY THE UNITED STATES OF
DAMAGE TO NATIONAL SECURITY.—In any case
before a military commission in which the
United States seeks to delete, withhold, or
otherwise obtain other relief with respect to
the discovery of or access to any classified in-
formation, the trial counsel shall submit a
declaration invoking the United States’ classi-
fied information privilege and setting forth
the damage to the national security that the
discovery of or access to such information rea-
sonably could be expected to cause. The dec-
laration shall be signed by a knowledgeable
United States official possessing authority to
classify information.

(2) STANDARD FOR AUTHORIZATION OF DISCOV-
ERY OR ACCESS.—Upon the submission of a dec-
laration under paragraph (1), the military
judge may not authorize the discovery of or
access to such classified information unless
the military judge determines that such clas-
sified information would be noncumulative,
relevant, and helpful to a legally cognizable
defense, rebuttal of the prosecution’s case, or
to sentencing, in accordance with standards
generally applicable to discovery of or access
to classified information in Federal criminal
cases. If the discovery of or access to such
classified information is authorized, it shall be
addressed in accordance with the requirements
of subsection (b).

(b) DISCOVERY OF CLASSIFIED INFORMATION.—
(1) SUBSTITUTIONS AND OTHER RELIEF.—The
military judge, in assessing the accused’s dis-
covery of or access to classified information
under this section, may authorize the United
States—
(A) to delete or withhold specified items of
classified information;
(B) to substitute a summary for classified
information; or
(C) to substitute a statement admitting
relevant facts that the classified informa-
tion or material would tend to prove.

(2) EX PARTE PRESENTATIONS.—The military
judge shall permit the trial counsel to make a
request for an authorization under paragraph
(1) in the form of an ex parte presentation to
the extent necessary to protect classified in-
formation, in accordance with the practice of
the Federal courts under the Classified Infor-
mation Procedures Act (18 U.S.C. App.). If the
military judge enters an order granting relief
following such an ex parte showing, the entire
presentation (including the text of any writ-
ten submission, verbatim transcript of the ex
parte oral conference or hearing, and any ex-
hibits received by the court as part of the ex
parte presentation) shall be sealed and pre-
served in the records of the military commis-
sion to be made available to the appellate
court in the event of an appeal.

(3) ACTION BY MILITARY JUDGE.—The military
judge shall grant the request of the trial coun-
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sel to substitute a summary or to substitute a
statement admitting relevant facts, or to pro-
vide other relief in accordance with paragraph
(1), if the military judge finds that the sum-
mary, statement, or other relief would provide
the accused with substantially the same abil-
ity to make a defense as would discovery of or
access to the specific classified information.

(c) RECONSIDERATION.—AnN order of a military
judge authorizing a request of the trial counsel
to substitute, summarize, withhold, or prevent
access to classified information under this sec-
tion is not subject to a motion for reconsider-
ation by the accused, if such order was entered
pursuant to an ex parte showing under this sec-
tion.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2592.)
REFERENCES IN TEXT
The Classified Information Procedures Act, referred
to in subsec. (b)(2), is Pub. L. 96-456, Oct. 15, 1980, 94

Stat. 2025, which is set out in the Appendix to Title 18,
Crimes and Criminal Procedure.

§949p-5. Notice by accused of intention to dis-
close classified information

(a) NOTICE BY ACCUSED.—

(1) NOTIFICATION OF TRIAL COUNSEL AND MILI-
TARY JUDGE.—If an accused reasonably expects
to disclose, or to cause the disclosure of, clas-
sified information in any manner in connec-
tion with any trial or pretrial proceeding in-
volving the prosecution of such accused, the
accused shall, within the time specified by the
military judge or, where no time is specified,
within 30 days before trial, notify the trial
counsel and the military judge in writing.
Such notice shall include a brief description of
the classified information. Whenever the ac-
cused learns of additional classified informa-
tion the accused reasonably expects to dis-
close, or to cause the disclosure of, at any
such proceeding, the accused shall notify trial
counsel and the military judge in writing as
soon as possible thereafter and shall include a
brief description of the classified information.

(2) LIMITATION ON DISCLOSURE BY ACCUSED.—
No accused shall disclose, or cause the disclo-
sure of, any information known or believed to
be classified in connection with a trial or pre-
trial proceeding until—

(A) notice has been given under paragraph

(1); and

(B) the United States has been afforded a
reasonable opportunity to seek a determina-
tion pursuant to the procedure set forth in
section 949p-6 of this title and the time for
the United States to appeal such determina-
tion under section 950d of this title has ex-
pired or any appeal under that section by
the United States is decided.

(b) FAILURE To CoMPLY.—If the accused fails
to comply with the requirements of subsection
(a), the military judge—

(1) may preclude disclosure of any classified
information not made the subject of notifica-
tion; and

(2) may prohibit the examination by the ac-
cused of any witness with respect to any such
information.
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(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2593.)

§ 949p-6. Procedure for cases involving classified
information

(a) MOTION FOR HEARING.—

(1) REQUEST FOR HEARING.—Within the time
specified by the military judge for the filing of
a motion under this section, either party may
request the military judge to conduct a hear-
ing to make all determinations concerning the
use, relevance, or admissibility of classified
information that would otherwise be made
during the trial or pretrial proceeding.

(2) CONDUCT OF HEARING.—Upon a request by
either party under paragraph (1), the military
judge shall conduct such a hearing and shall
rule prior to conducting any further proceed-
ings.

(3) IN CAMERA HEARING UPON DECLARATION TO
COURT BY APPROPRIATE OFFICIAL OF RISK OF DIS-
CLOSURE OF CLASSIFIED INFORMATION.—ANy
hearing held pursuant to this subsection (or
any portion of such hearing specified in the re-
quest of a knowledgeable United States offi-
cial) shall be held in camera if a knowledge-
able United States official possessing author-
ity to classify information submits to the
military judge a declaration that a public pro-
ceeding may result in the disclosure of classi-
fied information. Classified information is not
subject to disclosure under this section unless
the information is relevant and necessary to
an element of the offense or a legally cog-
nizable defense and is otherwise admissible in
evidence.

(4) MILITARY JUDGE TO MAKE DETERMINATIONS
IN WRITING.—AS to each item of classified in-
formation, the military judge shall set forth
in writing the basis for the determination.

(b) NOTICE AND USE OF CLASSIFIED INFORMA-
TION BY THE GOVERNMENT.—

(1) NOTICE TO ACCUSED.—Before any hearing
is conducted pursuant to a request by the trial
counsel under subsection (a), trial counsel
shall provide the accused with notice of the
classified information that is at issue. Such
notice shall identify the specific classified in-
formation at issue whenever that information
previously has been made available to the ac-
cused by the United States. When the United
States has not previously made the informa-
tion available to the accused in connection
with the case the information may be de-
scribed by generic category, in such forms as
the military judge may approve, rather than
by identification of the specific information of
concern to the United States.

(2) ORDER BY MILITARY JUDGE UPON REQUEST
OF ACCUSED.—Whenever the trial counsel re-
quests a hearing under subsection (a), the
military judge, upon request of the accused,
may order the trial counsel to provide the ac-
cused, prior to trial, such details as to the por-
tion of the charge or specification at issue in
the hearing as are needed to give the accused
fair notice to prepare for the hearing.

(c) SUBSTITUTIONS.—
(1) IN CAMERA PRETRIAL HEARING.—Upon re-
quest of the trial counsel pursuant to the Mili-

tary Commission Rules of Evidence, and in ac-
cordance with the security procedures estab-
lished by the military judge, the military
judge shall conduct a classified in camera pre-
trial hearing concerning the admissibility of
classified information.

(2) PROTECTION OF SOURCES, METHODS, AND
ACTIVITIES BY WHICH EVIDENCE ACQUIRED.—
When trial counsel seeks to introduce evidence
before a military commission under this chap-
ter and the Executive branch has classified the
sources, methods, or activities by which the
United States acquired the evidence, the mili-
tary judge shall permit trial counsel to intro-
duce the evidence, including a substituted evi-
dentiary foundation pursuant to the proce-
dures described in subsection (d), while pro-
tecting from disclosure information identify-
ing those sources, methods, or activities, if—

(A) the evidence is otherwise admissible;
and
(B) the military judge finds that—
(i) the evidence is reliable; and
(ii) the redaction is consistent with af-
fording the accused a fair trial.

(d) ALTERNATIVE PROCEDURE FOR DISCLOSURE

OF CLASSIFIED INFORMATION.—

(1) MOTION BY THE UNITED STATES.—Upon any
determination by the military judge authoriz-
ing the disclosure of specific classified infor-
mation under the procedures established by
this section, the trial counsel may move that,
in lieu of the disclosure of such specific classi-
fied information, the military judge order—

(A) the substitution for such classified in-
formation of a statement admitting relevant
facts that the specific classified information
would tend to prove;

(B) the substitution for such classified in-
formation of a summary of the specific clas-
sified information; or

(C) any other procedure or redaction limit-
ing the disclosure of specific classified infor-
mation.

(2) ACTION ON MOTION.—The military judge
shall grant such a motion of the trial counsel
if the military judge finds that the statement,
summary, or other procedure or redaction will
provide the defendant with substantially the
same ability to make his defense as would dis-
closure of the specific classified information.

(3) HEARING ON MOTION.—The military judge
shall hold a hearing on any motion under this
subsection. Any such hearing shall be held in
camera at the request of a knowledgeable
United States official possessing authority to
classify information.

(4) SUBMISSION OF STATEMENT OF DAMAGE TO
NATIONAL SECURITY IF DISCLOSURE ORDERED.—
The trial counsel may, in connection with a
motion under paragraph (1), submit to the
military judge a declaration signed by a
knowledgeable United States official possess-
ing authority to classify information certify-
ing that disclosure of classified information
would cause identifiable damage to the na-
tional security of the United States and ex-
plaining the basis for the classification of such
information. If so requested by the trial coun-
sel, the military judge shall examine such dec-
laration during an ex parte presentation.
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