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out facts and circumstances that support the de-
termination or decision.

(2) Each finding referred to in paragraph (1) is
final. The head of the agency making such find-
ing shall maintain a copy of the finding for not
less than 6 years after the date of the determina-
tion or decision.

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub.
85-800, §10, Aug. 28, 1958, 72 Stat. 967; Pub.
87-653, §1(f), Sept. 10, 1962, 76 Stat. 529; Pub.
89-607, §1(1), Sept. 27, 1966, 80 Stat. 850; Pub.
90-378, §2, July 5, 1968, 82 Stat. 290; Pub. L.
98-369, div. B, title VII, §2725, July 18, 1984, 98
Stat. 1193; Pub. L. 99-145, title XIII, §1303(a)(16),
Nov. 8, 1985, 99 Stat. 739; Pub. L. 103-355, title I,
§1504, Oct. 13, 1994, 108 Stat. 3297.)

crer

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
2310(a) ..... 41:156(a) (1st sentence). Feb. 19, 1948, ch. 65, §7(a)
2310(b) ..... 41:156(c). (1st sentence), (¢), 62
Stat. 24.

In subsection (a), the words ‘‘required * * * under”
are substituted for the words ‘“‘provided in”’.

In subsection (b), the word ‘‘person’ is substituted
for the word ‘‘official’’. The words ‘‘to which it applies’’
are inserted for clarity.

AMENDMENTS

1994—Pub. L. 103-355 amended section generally. Prior
to amendment, section read as follows:

‘“‘(a) Determinations and decisions required to be
made under this chapter by the head of an agency may
be made for an individual purchase or contract or, ex-
cept for determinations and decisions under section
2304 or 2305 of this title, for a class of purchases or con-
tracts. Such a determination or decision, including a
determination or decision under section 2304 or 2305 of
this title, is final.

“(b) Each determination or decision under section
2306(c), 2306(g)(1), 2307(c), or 2313(c) of this title shall be
based on a written finding by the person making the
determination or decision, which finding shall set out
facts and circumstances that—

‘(1) clearly indicate why the type of contract se-
lected under section 2306(c) of this title is likely to be
less costly than any other type or that it is imprac-
ticable to obtain property or services of the kind or
quality required except under such a contract;

“(2) support the findings required by section
2306(g)(1) of this title;

‘(3) clearly indicate why advance payments under
section 2307(c) of this title would be in the public in-
terest; or

‘“(4) clearly indicate why the application of section
2313(b) of this title to a contract or subcontract with
a foreign contractor or foreign subcontractor would
not be in the public interest.

Such a finding is final and shall be kept available in
the agency for at least six years after the date of the
determination or decision. A copy of the finding shall
be submitted to the General Accounting Office with
each contract to which it applies.”

1985—Subsec. (a). Pub. L. 99-145 inserted ‘‘this’ after
2305 of”’.

1984—Subsec. (a). Pub. L. 98-369, §2725(1), inserted
‘., except for determinations and decisions under sec-
tion 2304 or 2305 of title,”” and ¢, including a determina-
tion or decision under section 2304 or 2305 of this
title,”.

Subsec. (b). Pub. L. 98-369, §2725(2), amended subsec.
(b) generally, striking out requirement that determina-
tions to negotiate contracts be based on written find-
ings by the contracting officers making the determina-
tions.
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1968—Subsec. (b). Pub. L. 90-378 inserted ‘‘section 2306
(2)(1),”” after ‘‘clauses (11)-(16) of section 2304(a), section
2306(c),”’, and ‘‘(3) support the findings required by sec-
tion 2306(g)(1),” after ‘“‘kind or quality required except
under such a contract,”, and redesignated former cls.
(3) to (b) as (4) to (6), respectively.

1966—Subsec. (b). Pub. L. 89-607 inserted reference to
section 2313(c), added cl. (4), and redesignated former cl.
(4) as (5).

1962—Subsec. (b). Pub. L. 87-6563 substituted ‘‘section
2306(c)”” for ‘‘section 2306°°, required decisions to nego-
tiate contracts under section 2304(a)(2), (7), (8), (10) to
(12) of this title to be based on a written finding by the
person making the decision, which findings shall set
out facts and circumstances illustrative of conditions
described in section 2304(a)(11) to (16), indicate why the
type of contract selected under section 2306(c) is likely
to be less costly than any other or that its impractica-
ble to obtain the required property or services except
under such contract, indicate why advance payments
under section 2307(c) would be in the public interest, or
establish with respect to section 2304(a), (2), (7), (8), (10)
to (12) that formal advertising would not have been fea-
sible and practicable.

1958—Subsec. (b). Pub. L. 85-800 substituted *2307(c)”’
for “2307(a)”’.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-369 applicable with respect
to any solicitation for bids or proposals issued after
Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out
as a note under section 2302 of this title.

EFFECTIVE DATE OF 1962 AMENDMENT

For effective date of amendment by Pub. L. 87-653,
see section 1(h) of Pub. L. 87-653, set out as a note
under section 2304 of this title.

§2311. Assignment and delegation of procure-
ment functions and responsibilities

(a) IN GENERAL.—Except to the extent ex-
pressly prohibited by another provision of law,
the head of an agency may delegate, subject to
his direction, to any other officer or official of
that agency, any power under this chapter.

(b) PROCUREMENTS FOR OR WITH OTHER AGEN-
CIES.—Subject to subsection (a), to facilitate the
procurement of property and services covered by
this chapter by each agency named in section
2303 of this title for any other agency, and to fa-
cilitate joint procurement by those agencies—

(1) the head of an agency may delegate func-
tions and assign responsibilities relating to
procurement to any officer or employee within
such agency;

(2) the heads of two or more agencies may by
agreement delegate procurement functions
and assign procurement responsibilities from
one agency to another of those agencies or to
an officer or civilian employee of another of
those agencies; and

(3) the heads of two or more agencies may
create joint or combined offices to exercise
procurement functions and responsibilities.

(c) APPROVAL OF TERMINATIONS AND REDUC-
TIONS OF JOINT ACQUISITION PROGRAMS.—(1) The
Secretary of Defense shall prescribe regulations
that prohibit each military department partici-
pating in a joint acquisition program approved
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by the Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics from terminat-
ing or substantially reducing its participation in
such program without the approval of the Under
Secretary.

(2) The regulations shall include the following
provisions:

(A) A requirement that, before any such ter-
mination or substantial reduction in partici-
pation is approved, the proposed termination
or reduction be reviewed by the Joint Require-
ments Oversight Council of the Department of
Defense.

(B) A provision that authorizes the Under
Secretary of Defense for Acquisition, Tech-
nology, and Logistics to require a military de-
partment whose participation in a joint acqui-
sition program has been approved for termi-
nation or substantial reduction to continue to
provide some or all of the funding necessary
for the acquisition program to be continued in
an efficient manner.

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L.
85-800, §11, Aug. 28, 1958, 72 Stat. 967; Pub. L.
87-653, §1(g), Sept. 10, 1962, 76 Stat. 529; Pub. L.
90-378, §3, July 5, 1968, 82 Stat. 290; Pub. L. 97-86,
title IX, §§907(c), 909(f), Dec. 1, 1981, 95 Stat. 1117,
1120; Pub. L. 98-369, div. B, title VII, §2726, July
18, 1984, 98 Stat. 1194; Pub. L. 98-525, title XII,
§1214, Oct. 19, 1984, 98 Stat. 25692; Pub. L. 98-577,
title V, §505, Oct. 30, 1984, 98 Stat. 3087; Pub. L.
103-355, title I, §1503(a)(1), Oct. 13, 1994, 108 Stat.
3296; Pub. L. 107-107, div. A, title X, §1048(0b)(2),
Dec. 28, 2001, 115 Stat. 1225.)

HISTORICAL AND REVISION NOTES

Revised .
section Source (U.S. Code) Source (Statutes at Large)
2311 ......... 41:156(a) (less 1st sen- Feb. 19, 1948, ch. 65, §7(a)

tence).
41:156(b).

(less 1st sentence), (b),
62 Stat. 24.

The words ‘‘in his discretion and” and ‘‘including the
making of such determinations and decisions” are
omitted as surplusage. The words ‘‘except the power to
make determinations and decisions” are substituted
for the words ‘‘Except as provided in subsection (b) of
this section’ and ‘“The power of the agency head to
make the determinations or decisions specified in para-
graphs (12)-(16) of section 151(c) of this title and in sec-
tion 154(a) of this title shall not be delegable’.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 2308 of this title prior to repeal by
Pub. L. 103-355, §1503(b)(1).

AMENDMENTS

2001—Subsec. (¢)(1), (2)(B). Pub. L. 107-107 substituted
“Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics’ for ‘“‘Under Secretary of Defense
for Acquisition and Technology™’.

1994—Pub. L. 103-355 substituted ‘‘Assignment and
delegation of procurement functions and responsibil-
ities” for ‘‘Delegation’ as section catchline and amend-
ed text generally. Prior to amendment, text read as fol-
lows: ‘“Except as provided in section 2304(d)(2) of this
title, the head of an agency may delegate, subject to
his direction, to any other officer or official of that
agency, any power under this chapter.”

1984—Pub. L. 98-577 struck out ‘“(a)’”’ before ‘‘Except
as provided in’’ and struck out subsec. (b) which related
to delegation of authority by heads of procuring activi-
ties of agencies of certain functions.
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Pub. L. 98-525 designated existing provisions as sub-
sec. (a) and added subsec. (b).

Pub. L. 98-369 inserted provision relating to the ex-
ception provided in section 2304(d)(2) of this title and
struck out provision that the power to make deter-
minations and decisions under cls. (11)-(16) of section
2304(a) of this title could not be delegated, but that the
power to make a determination or decision under sec-
tion 2304(a)(11) of this title could be delegated to any
other officer of official of that agency who was respon-
sible for procurement, and only for contracts requiring
the expenditure of not more than $5,000,000.

1981—Pub. L. 97-86 struck out in first sentence cl. (1)
designation and cl. (2) relating to authorizing of con-
tracts in excess of three years under section 2306(g) of
this title, and in second sentence substituted
‘5,000,000 for ‘“$100,000’.

1968—Pub. L. 90-378 designated provisions after ‘‘the
power to make determinations and decisions’ as cl. (1)
and added cl. (2).

1962—Pub. L. 87-653 substituted ‘‘delegated to any
other officer’” for ‘‘delegated only to a chief officer”
and ‘‘$100,000”* for ‘‘$25,000"".

1958—Pub. L. 85-800 struck out ‘‘, or section 2307(a)”’
after ‘‘of section 2304(a)’’ in first sentence.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT
Amendment by Pub. L. 98-369 applicable with respect
to any solicitation for bids or proposals issued after

Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out
as a note under section 2302 of this title.

EFFECTIVE DATE OF 1962 AMENDMENT

For effective date of amendment by Pub. L. 87-653,
see section 1(h) of Pub. L. 87-653, set out as a note
under section 2304 of this title.

§2312. Remission of liquidated damages

Upon the recommendation of the head of an
agency, the Secretary of the Treasury may
remit all or part, as he considers just and equi-
table, of any liquidated damages assessed for
delay in performing a contract, made by that
agency, that provides for such damages.

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L.
104-316, title II, §202(c), Oct. 19, 1996, 110 Stat.
3842.)

HISTORICAL AND REVISION NOTES

Revised .
section Source (U.S. Code) Source (Statutes at Large)
2312 ......... 41:155. Feb. 19, 1948, ch. 65, §6, 62
Stat. 24.

The words ‘‘a contract, made by that agency, that
provides for’’ are substituted for the words ‘‘any con-
tract made on behalf of the Government by the agency
head or by officers authorized by him so to do includes
a provision’.

AMENDMENTS

1996—Pub. L. 104-316 substituted ‘‘Secretary of the
Treasury’” for ‘“‘Comptroller General’’.

§ 2313. Examination of records of contractor

(a) AGENCY AUTHORITY.—(1) The head of an
agency, acting through an authorized represent-
ative, is authorized to inspect the plant and
audit the records of—

(A) a contractor performing a cost-reim-
bursement, incentive, time-and-materials,
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