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transaction which that person had conducted with the 
government of any terrorist country during the preced-
ing three years and during the course of the contract, 
required the Secretary to prescribe regulations and to 
submit an annual report to Congress setting forth 
those commercial transactions with terrorist countries 
that had been included in the reports made during the 
preceding fiscal year, and provided that section 843 of 
Pub. L. 103–160 would expire on Sept. 30, 1996. 

§ 2328. Release of technical data under Freedom 
of Information Act: recovery of costs 

(a) IN GENERAL.—(1) The Secretary of Defense 
shall, if required to release technical data under 
section 552 of title 5 (relating to the Freedom of 
Information Act), release such technical data to 
the person requesting the release if the person 
pays all reasonable costs attributable to search, 
duplication, and review. 

(2) The Secretary of Defense shall prescribe 
regulations, pursuant to notice and receipt of 
public comment, specifying a uniform schedule 
of fees under this section. 

(b) CREDITING OF RECEIPTS.—An amount re-
ceived under this section— 

(1) shall be retained by the Department of 
Defense or the element of the Department of 
Defense receiving the amount; and 

(2) shall be merged with and available for 
the same purpose and the same time period as 
the appropriation from which the costs in-
curred in complying with requests for tech-
nical data were paid. 

(c) WAIVER.—The Secretary of Defense shall 
waive the payment of costs required by sub-
section (a) which are in an amount greater than 
the costs that would be required for such a re-
lease of information under section 552 of title 5 
if— 

(1) the request is made by a citizen of the 
United States or a United States corporation, 
and such citizen or corporation certifies that 
the technical data requested is required to en-
able such citizen or corporation to submit an 
offer or determine whether it is capable of sub-
mitting an offer to provide the product to 
which the technical data relates to the United 
States or a contractor with the United States 
(except that the Secretary may require the 
citizen or corporation to pay a deposit in an 
amount equal to not more than the cost of 
complying with the request, to be refunded 
upon submission of an offer by the citizen or 
corporation); 

(2) the release of technical data is requested 
in order to comply with the terms of an inter-
national agreement; or 

(3) the Secretary determines, in accordance 
with section 552(a)(4)(A)(iii) of title 5, that 
such a waiver is in the interests of the United 
States. 

(Added Pub. L. 99–500, § 101(c) [title X, § 954(a)(1)], 
Oct. 18, 1986, 100 Stat. 1783–82, 1783–172, and Pub. 
L. 99–591, § 101(c) [title X, § 954(a)(1)], Oct. 30, 1986, 
100 Stat. 3341–82, 3341–172; Pub. L. 99–661, div. A, 
title IX, formerly title IV, § 954(a)(1), Nov. 14, 
1986, 100 Stat. 3952, renumbered title IX, Pub. L. 
100–26, § 3(5), Apr. 21, 1987, 101 Stat. 273; amended 
Pub. L. 100–26, § 7(a)(7)(A), (B)(i), Apr. 21, 1987, 101 
Stat. 278.) 

CODIFICATION 

Pub. L. 99–591 is a corrected version of Pub. L. 99–500. 

Pub. L. 99–500, Pub. L. 99–591, and Pub. L. 99–661 added 
identical sections. 

PRIOR PROVISIONS 

A prior section 2328 was renumbered section 2348 of 
this title. 

AMENDMENTS 

1987—Pub. L. 100–26, § 7(a)(7)(B)(i), substituted ‘‘Re-
lease of technical data under Freedom of Information 
Act: recovery of costs’’ for ‘‘Release of technical data’’ 
in section catchline. 

Subsec. (a)(1). Pub. L. 100–26, § 7(a)(7)(A)(i)(I), sub-
stituted ‘‘such technical data to the person requesting 
the’’ for ‘‘technical data to a person requesting such 
a’’. 

Pub. L. 100–26, § 7(a)(7)(A)(i)(II), substituted ‘‘search, 
duplication, and review’’ for ‘‘search and duplication’’. 

Subsec. (b). Pub. L. 100–26, § 7(a)(7)(A)(ii), substituted 
‘‘Crediting of receipts’’ for ‘‘Disposition of costs’’ in 
heading. 

Subsec. (c)(3). Pub. L. 100–26, § 7(a)(7)(A)(iii), sub-
stituted ‘‘section 552(a)(4)(A)(iii)’’ for ‘‘section 
552(a)(4)(A)’’. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Pub. L. 100–26, § 12(d)(2), Apr. 21, 1987, 101 Stat. 289, 
provided that: ‘‘The amendment to section 2328 of such 
title made by section 7(a)(7)(A)(i)(II) shall take effect 
on the same date and in the same manner as provided 
in section 1804(b) of Public Law 99–570 [set out as an Ef-
fective Date of 1986 Amendment note under section 552 
of Title 5, Government Organization and Employees] 
for the amendment made by section 1803 of that Public 
Law to section 552a of title 5, United States Code [prob-
ably means amendment by section 1803 of Pub. L. 99–570 
to section 552(a) of Title 5].’’ 

EFFECTIVE DATE 

Pub. L. 99–500, § 101(c) [title X, § 954(b)], Oct. 18, 1986, 
100 Stat. 1783–82, 1783–173, Pub. L. 99–591, § 101(c) [title X, 
§ 954(b)], Oct. 30, 1986, 100 Stat. 3341–82, 3341–173, and 
Pub. L. 99–661, div. A, title IX, formerly title IV, 
§ 954(b), Nov. 14, 1986, 100 Stat. 3953, renumbered title IX 
by Pub. L. 100–26, § 3(5), Apr. 21, 1987, 101 Stat. 273, pro-
vided that: ‘‘The amendments made by this section [en-
acting this section] shall take effect at the end of the 
90-day period beginning on the date of the enactment of 
this Act [Oct. 18, 1986].’’ 

[§ 2329. Repealed. Pub. L. 103–355, title I, 
§ 1506(a), Oct. 13, 1994, 108 Stat. 3298] 

Section, added Pub. L. 100–180, div. A, title VIII, 
§ 810(a)(1), Dec. 4, 1987, 101 Stat. 1130; amended Pub. L. 
100–456, div. A, title XII, § 1233(j), Sept. 29, 1988, 102 Stat. 
2058; Pub. L. 103–160, div. A, title IX, § 904(d)(1), Nov. 30, 
1993, 107 Stat. 1728, related to contract terms and condi-
tions for production special tooling and production spe-
cial test equipment. 

§ 2330. Procurement of contract services: man-
agement structure 

(a) REQUIREMENT FOR MANAGEMENT STRUC-
TURE.—The Secretary of Defense shall establish 
and implement a management structure for the 
procurement of contract services for the Depart-
ment of Defense. The management structure 
shall provide, at a minimum, for the following: 

(1) The Under Secretary of Defense for Ac-
quisition, Technology, and Logistics shall— 

(A) develop and maintain (in consultation 
with the service acquisition executives) poli-
cies, procedures, and best practices guide-
lines addressing the procurement of contract 
services, including policies, procedures, and 
best practices guidelines for— 
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(i) acquisition planning; 
(ii) solicitation and contract award; 
(iii) requirements development and man-

agement; 
(iv) contract tracking and oversight; 
(v) performance evaluation; and 
(vi) risk management; 

(B) work with the service acquisition ex-
ecutives and other appropriate officials of 
the Department of Defense— 

(i) to identify the critical skills and com-
petencies needed to carry out the procure-
ment of contract services on behalf of the 
Department of Defense; 

(ii) to develop a comprehensive strategy 
for recruiting, training, and deploying em-
ployees to meet the requirements for such 
skills and competencies; and 

(iii) to ensure that the military depart-
ments and Defense Agencies have staff and 
administrative support that are adequate 
to effectively perform their duties under 
this section; 

(C) establish contract services acquisition 
categories, based on dollar thresholds, for 
the purpose of establishing the level of re-
view, decision authority, and applicable pro-
cedures in such categories; and 

(D) oversee the implementation of the re-
quirements of this section and the policies, 
procedures, and best practices guidelines es-
tablished pursuant to subparagraph (A). 

(2) The service acquisition executive of each 
military department shall be the senior offi-
cial responsible for the management of acqui-
sition of contract services for or on behalf of 
the military department. 

(3) The Under Secretary of Defense for Ac-
quisition, Technology, and Logistics shall be 
the senior official responsible for the manage-
ment of acquisition of contract services for or 
on behalf of the Defense Agencies and other 
components of the Department of Defense out-
side the military departments. 

(b) DUTIES AND RESPONSIBILITIES OF SENIOR OF-
FICIALS RESPONSIBLE FOR THE MANAGEMENT OF 
ACQUISITION OF CONTRACT SERVICES.—(1) Except 
as provided in paragraph (2), the senior officials 
responsible for the management of acquisition 
of contract services shall assign responsibility 
for the review and approval of procurements in 
each contract services acquisition category es-
tablished under subsection (a)(1)(C) to specific 
Department of Defense officials, subject to the 
direction, supervision, and oversight of such 
senior officials. 

(2) With respect to the acquisition of contract 
services by a component or command of the De-
partment of Defense the primary mission of 
which is the acquisition of products and serv-
ices, such acquisition shall be conducted in ac-
cordance with policies, procedures, and best 
practices guidelines developed and maintained 
by the Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics pursuant to sub-
section (a)(1), subject to oversight by the senior 
officials referred to in paragraph (1). 

(3) In carrying out paragraph (1), each senior 
official responsible for the management of ac-
quisition of contract services shall— 

(A) implement the requirements of this sec-
tion and the policies, procedures, and best 
practices guidelines developed by the Under 
Secretary of Defense for Acquisition, Tech-
nology, and Logistics pursuant to subsection 
(a)(1)(A); 

(B) authorize the procurement of contract 
services through contracts entered into by 
agencies outside the Department of Defense in 
appropriate circumstances, in accordance with 
the requirements of section 854 of the Ronald 
W. Reagan National Defense Authorization 
Act for Fiscal Year 2005 (10 U.S.C. 2304 note), 
section 814 of the Strom Thurmond National 
Defense Authorization Act for Fiscal Year 1999 
(31 U.S.C. 1535 note), and the regulations im-
plementing such sections; 

(C) dedicate full-time commodity managers 
to coordinate the procurement of key cat-
egories of services; 

(D) ensure that contract services are pro-
cured by means of procurement actions that 
are in the best interests of the Department of 
Defense and are entered into and managed in 
compliance with applicable laws, regulations, 
directives, and requirements; 

(E) ensure that competitive procedures and 
performance-based contracting are used to the 
maximum extent practicable for the procure-
ment of contract services; and 

(F) monitor data collection under section 
2330a of this title, and periodically conduct 
spending analyses, to ensure that funds ex-
pended for the procurement of contract serv-
ices are being expended in the most rational 
and economical manner practicable. 

(c) DEFINITIONS.—In this section: 
(1) The term ‘‘procurement action’’ includes 

the following actions: 
(A) Entry into a contract or any other 

form of agreement. 
(B) Issuance of a task order, delivery 

order, or military interdepartmental pur-
chase request. 

(2) The term ‘‘contract services’’ includes all 
services acquired from private sector entities 
by or for the Department of Defense, including 
services in support of contingency operations. 
The term does not include services relating to 
research and development or military con-
struction. 

(Added Pub. L. 107–107, div. A, title VIII, 
§ 801(b)(1), Dec. 28, 2001, 115 Stat. 1174; amended 
Pub. L. 107–314, div. A, title X, § 1062(a)(8), Dec. 
2, 2002, 116 Stat. 2650; Pub. L. 109–163, div. A, title 
VIII, § 812(a)(1), Jan. 6, 2006, 119 Stat. 3376; Pub. 
L. 112–239, div. A, title VIII, § 845(d), Jan. 2, 2013, 
126 Stat. 1848.) 

REFERENCES IN TEXT 

Section 854 of the Ronald W. Reagan National De-
fense Authorization Act for Fiscal Year 2005, referred 
to in subsec. (b)(3)(B), is section 854 of div. A of Pub. L. 
108–375, which is set out as a note under section 2304 of 
this title. 

Section 814 of the Strom Thurmond National Defense 
Authorization Act for Fiscal Year 1999, referred to in 
subsec. (b)(3)(B), is section 814 of div. A of Pub. L. 
105–261, which was formerly set out as a note under sec-
tion 1535 of Title 31, Money and Finance. 
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PRIOR PROVISIONS 

A prior section 2330, added Pub. L. 100–456, div. A, 
title VIII, § 801(a)(1), Sept. 29, 1988, 102 Stat. 2007; 
amended Pub. L. 101–510, div. A, title XIV, § 1484(h)(2), 
Nov. 5, 1990, 104 Stat. 1717; Pub. L. 102–190, div. A, title 
VIII, § 802(d), Dec. 5, 1991, 105 Stat. 1414, related to inte-
grated financing policy, prior to repeal by Pub. L. 
102–484, div. D, title XLII, § 4271(a)(1), Oct. 23, 1992, 106 
Stat. 2695. 

Another prior section 2330 was renumbered section 
2349 of this title. 

AMENDMENTS 

2013—Subsec. (c)(2). Pub. L. 112–239 substituted ‘‘in-
cluding services in support of contingency operations. 
The term does not include services relating to research 
and development or military construction.’’ for ‘‘other 
than services relating to research and development or 
military construction.’’ 

2006—Pub. L. 109–163 amended section generally. Prior 
to amendment, section consisted of subsecs. (a) to (c) 
relating to requirement for management structure, 
contracting responsibilities of designated officials, and 
definitions. 

2002—Subsec. (c). Pub. L. 107–314 inserted comma 
after ‘‘a task order’’. 

EXAMINATION AND GUIDANCE RELATING TO OVERSIGHT 
AND APPROVAL OF SERVICES CONTRACTS 

Pub. L. 114–92, div. A, title VIII, § 882, Nov. 25, 2015, 129 
Stat. 942, provided that: ‘‘Not later than March 1, 2016, 
the Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics shall— 

‘‘(1) complete an examination of the decision au-
thority related to acquisition of services; and 

‘‘(2) develop and issue guidance to improve capabili-
ties and processes related to requirements develop-
ment and source selection for, and oversight and 
management of, services contracts.’’ 

IMPLEMENTATION OF RECOMMENDATIONS OF DEFENSE 
SCIENCE BOARD TASK FORCE ON IMPROVEMENTS TO 
SERVICE CONTRACTING 

Pub. L. 112–81, div. A, title VIII, § 807, Dec. 31, 2011, 125 
Stat. 1488, provided that: 

‘‘(a) PLAN FOR IMPLEMENTATION.—Not later than 180 
days after the date of the enactment of this Act [Dec. 
31, 2011], the Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics shall, acting pursuant 
to the Under Secretary’s responsibility under section 
2330 of title 10, United States Code, develop a plan for 
implementing the recommendations of the Defense 
Science Board Task Force on Improvements to Service 
Contracting. 

‘‘(b) ELEMENTS.—The plan developed pursuant to sub-
section (a) shall include, to the extent determined ap-
propriate by the Under Secretary for Acquisition, Tech-
nology, and Logistics, the following: 

‘‘(1) Meaningful incentives to services contractors 
for high performance at low cost, consistent with the 
objectives of the Better Buying Power Initiative es-
tablished by the Under Secretary. 

‘‘(2) Improved means of communication between 
the Government and the services contracting indus-
try in the process of developing requirements for 
services contracts. 

‘‘(3) Clear guidance for defense acquisition person-
nel on the use of appropriate contract types for par-
ticular categories of services contracts. 

‘‘(4) Formal certification and training requirements 
for services acquisition personnel, consistent with 
the requirements of sections 1723 and 1724 of title 10, 
United States Code. 

‘‘(5) Appropriate emphasis on the recruiting and 
training of services acquisition personnel, consistent 
with the strategic workforce plan developed pursuant 
to section 115b of title 10, United States Code, and the 
funds available through the Department of Defense 
Acquisition Workforce Development Fund established 

pursuant to section 1705 of title 10, United States 
Code. 

‘‘(6) Policies and guidance on career development 
for services acquisition personnel, consistent with 
the requirements of sections 1722a and 1722b of title 
10, United States Code. 

‘‘(7) Actions to ensure that the military depart-
ments dedicate portfolio-specific commodity man-
agers to coordinate the procurement of key cat-
egories of contract services, as required by section 
2330(b)(3)(C) of title 10, United States Code. 

‘‘(8) Actions to ensure that the Department of De-
fense conducts realistic exercises and training that 
account for services contracting during contingency 
operations, as required by section 2333(e) of title 10, 
United States Code. 
‘‘(c) COMPTROLLER GENERAL REPORT.—Not later than 

18 months after the date of the enactment of this Act 
[Dec. 31, 2011], the Comptroller General of the United 
States shall submit to the congressional defense com-
mittees [Committees on Armed Services and Appro-
priations of the Senate and the House of Representa-
tives] a report on the following: 

‘‘(1) The actions taken by the Under Secretary of 
Defense for Acquisition, Technology, and Logistics to 
carry out the requirements of this section. 

‘‘(2) The actions taken by the Under Secretary to 
carry out the requirements of section 2330 of title 10, 
United States Code. 

‘‘(3) The actions taken by the military departments 
to carry out the requirements of section 2330 of title 
10, United States Code. 

‘‘(4) The extent to which the actions described in 
paragraphs (1), (2), and (3) have resulted in the im-
proved acquisition and management of contract serv-
ices.’’ 

REQUIREMENTS FOR THE ACQUISITION OF SERVICES 

Pub. L. 111–383, div. A, title VIII, § 863(a)–(h), Jan. 7, 
2011, 124 Stat. 4293, 4294, as amended by Pub. L. 112–81, 
div. A, title IX, § 933(c), Dec. 31, 2011, 125 Stat. 1544; Pub. 
L. 112–239, div. A, title X, § 1076(a)(18), Jan. 2, 2013, 126 
Stat. 1949, provided that: 

‘‘(a) ESTABLISHMENT OF REQUIREMENTS PROCESSES FOR 
THE ACQUISITION OF SERVICES.—The Secretary of De-
fense shall ensure that the military departments and 
Defense Agencies each establish a process for identify-
ing, assessing, reviewing, and validating requirements 
for the acquisition of services. 

‘‘(b) OPERATIONAL REQUIREMENTS.—With regard to re-
quirements for the acquisition of services in support of 
combatant commands and military operations, the Sec-
retary shall ensure— 

‘‘(1) that the Chief of Staff of the Army, the Chief 
of Naval Operations, the Chief of Staff of the Air 
Force, and the Commandant of the Marine Corps im-
plement and bear chief responsibility for carrying 
out, within the Armed Force concerned, the process 
established pursuant to subsection (a) for such Armed 
Force; and 

‘‘(2) that commanders of unified combatant com-
mands and other officers identified or designated as 
joint qualified officers have an opportunity to par-
ticipate in the process of each military department 
to provide input on joint requirements for the acqui-
sition of services. 
‘‘(c) SUPPORTING REQUIREMENTS.—With regard to re-

quirements for the acquisition of services not covered 
by subsection (b), the Secretary shall ensure that the 
secretaries of the military departments and the heads 
of the Defense Agencies implement and bear chief re-
sponsibility for carrying out, within the military de-
partment or Defense Agency concerned, the process es-
tablished pursuant to subsection (a) for such military 
department or Defense Agency. 

‘‘(d) IMPLEMENTATION PLANS REQUIRED.—The Sec-
retary shall ensure that an implementation plan is de-
veloped for each process established pursuant to sub-
section (a) that addresses, at a minimum, the follow-
ing: 
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‘‘(1) The organization of such process. 
‘‘(2) The level of command responsibility required 

for identifying, assessing, reviewing, and validating 
requirements for the acquisition of services in ac-
cordance with the requirements of this section and 
the categories established under section 2330(a)(1)(C) 
of title 10, United States Code. 

‘‘(3) The composition of positions necessary to oper-
ate such process. 

‘‘(4) The training required for personnel engaged in 
such process. 

‘‘(5) The relationship between doctrine and such 
process. 

‘‘(6) Methods of obtaining input on joint require-
ments for the acquisition of services. 

‘‘(7) Procedures for coordinating with the acquisi-
tion process. 

‘‘(8) Considerations relating to opportunities for 
strategic sourcing. 

‘‘(9) Considerations relating to total force manage-
ment policies and procedures established under sec-
tion 129a of title 10, United States Code. 
‘‘(e) MATTERS REQUIRED IN IMPLEMENTATION PLAN.— 

Each plan required under subsection (d) shall provide 
for initial implementation of a process for identifying, 
assessing, reviewing, and validating requirements for 
the acquisition of services not later than one year after 
the date of the enactment of this Act [Jan. 7, 2011] and 
shall provide for full implementation of such process at 
the earliest date practicable. 

‘‘(f) CONSISTENCY WITH JOINT GUIDANCE.—Whenever, 
at any time, guidance is issued by the Chairman of the 
Joint Chiefs of Staff relating to requirements for the 
acquisition of services in support of combatant com-
mands and military operations, each process estab-
lished pursuant to subsection (a) shall be revised in ac-
cordance with such joint guidance. 

‘‘(g) DEFINITION.—The term ‘requirements for the ac-
quisition of services’ means objectives to be achieved 
through acquisitions primarily involving the procure-
ment of services. 

‘‘(h) REVIEW OF SUPPORTING REQUIREMENTS TO IDEN-
TIFY SAVINGS.—The secretaries of the military depart-
ments and the heads of the Defense Agencies shall re-
view and validate each requirement described in sub-
section (c) with an anticipated cost in excess of 
$10,000,000 with the objective of identifying unneeded or 
low priority requirements that can be reduced or elimi-
nated, with the savings transferred to higher priority 
objectives. Savings identified and transferred to higher 
priority objectives through review and revalidation 
under this subsection shall count toward the savings 
objectives established in the June 4, 2010, guidance of 
the Secretary of Defense on improved operational effi-
ciencies and the annual reduction in funding for service 
support contractors required by the August 16, 2010, 
guidance of the Secretary of Defense on efficiency ini-
tiatives. As provided by the Secretary, cost avoidance 
shall not count toward these objectives.’’ 

PROCUREMENT OF COMMERCIAL SERVICES 

Pub. L. 110–181, div. A, title VIII, § 805, Jan. 28, 2008, 
122 Stat. 212, as amended by Pub. L. 110–417, [div. A], 
title X, § 1061(b)(4), Oct. 14, 2008, 122 Stat. 4613; Pub. L. 
113–291, div. A, title X, § 1071(b)(2)(A), Dec. 19, 2014, 128 
Stat. 3506, provided that: 

‘‘(a) REGULATIONS REQUIRED.—Not later than 180 days 
after the date of the enactment of this Act [Jan. 28, 
2008], the Secretary of Defense shall modify the regula-
tions of the Department of Defense for the procurement 
of commercial services for or on behalf of the Depart-
ment of Defense. 

‘‘(b) APPLICABILITY OF COMMERCIAL PROCEDURES.— 
‘‘(1) SERVICES OF A TYPE SOLD IN MARKETPLACE.— 

The regulations modified pursuant to subsection (a) 
shall ensure that services that are not offered and 
sold competitively in substantial quantities in the 
commercial marketplace, but are of a type offered 
and sold competitively in substantial quantities in 
the commercial marketplace, may be treated as com-

mercial items for purposes of section 2306a of title 10, 
United States Code (relating to truth in negotia-
tions), only if the contracting officer determines in 
writing that the offeror has submitted sufficient in-
formation to evaluate, through price analysis, the 
reasonableness of the price for such services. 

‘‘(2) INFORMATION SUBMITTED.—To the extent nec-
essary to make a determination under paragraph (1), 
the contracting officer may request the offeror to 
submit— 

‘‘(A) prices paid for the same or similar commer-
cial items under comparable terms and conditions 
by both government and commercial customers; 
and 

‘‘(B) if the contracting officer determines that the 
information described in subparagraph (A) is not 
sufficient to determine the reasonableness of price, 
other relevant information regarding the basis for 
price or cost, including information on labor costs, 
material costs, and overhead rates. 

‘‘(c) TIME-AND-MATERIALS CONTRACTS.— 
‘‘(1) COMMERCIAL ITEM ACQUISITIONS.—The regula-

tions modified pursuant to subsection (a) shall ensure 
that procedures applicable to time-and-materials 
contracts and labor-hour contracts for commercial 
item acquisitions may be used only for the following: 

‘‘(A) Services procured for support of a commer-
cial item, as described in section 103(5) of title 41, 
United States Code. 

‘‘(B) Emergency repair services. 
‘‘(C) Any other commercial services only to the 

extent that the head of the agency concerned ap-
proves a determination in writing by the contract-
ing officer that— 

‘‘(i) the services to be acquired are commercial 
services as defined in section 103(6) of title 41, 
United States Code; 

‘‘(ii) if the services to be acquired are subject to 
subsection (b), the offeror of the services has sub-
mitted sufficient information in accordance with 
that subsection; 

‘‘(iii) such services are commonly sold to the 
general public through use of time-and-materials 
or labor-hour contracts; and 

‘‘(iv) the use of a time-and-materials or labor- 
hour contract type is in the best interest of the 
Government. 

‘‘(2) NON-COMMERCIAL ITEM ACQUISITIONS.—Nothing 
in this subsection shall be construed to preclude the 
use of procedures applicable to time-and-materials 
contracts and labor-hour contracts for non-commer-
cial item acquisitions for the acquisition of any cat-
egory of services.’’ 

INDEPENDENT MANAGEMENT REVIEWS OF CONTRACTS 
FOR SERVICES 

Pub. L. 110–181, div. A, title VIII, § 808, Jan. 28, 2008, 
122 Stat. 215, as amended by Pub. L. 111–383, div. A, title 
X, § 1075(f)(3), Jan. 7, 2011, 124 Stat. 4376, provided that: 

‘‘(a) GUIDANCE AND INSTRUCTIONS.—Not later than 180 
days after the date of the enactment of this Act [Jan. 
28, 2008], the Secretary of Defense shall issue guidance, 
with detailed implementation instructions, for the De-
partment of Defense to provide for periodic independ-
ent management reviews of contracts for services. The 
independent management review guidance and instruc-
tions issued pursuant to this subsection shall be de-
signed to evaluate, at a minimum— 

‘‘(1) contract performance in terms of cost, sched-
ule, and requirements; 

‘‘(2) the use of contracting mechanisms, including 
the use of competition, the contract structure and 
type, the definition of contract requirements, cost or 
pricing methods, the award and negotiation of task 
orders, and management and oversight mechanisms; 

‘‘(3) the contractor’s use, management, and over-
sight of subcontractors; 

‘‘(4) the staffing of contract management and over-
sight functions; and 

‘‘(5) the extent of any pass-throughs, and excessive 
pass-through charges (as defined in section 852 of the 
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John Warner National Defense Authorization Act for 
Fiscal Year 2007 [Pub. L. 109–364, 10 U.S.C. 2324 note]), 
by the contractor. 
‘‘(b) ADDITIONAL SUBJECT OF REVIEW.—In addition to 

the matters required by subsection (a), the guidance 
and instructions issued pursuant to subsection (a) shall 
provide for procedures for the periodic review of con-
tracts under which one contractor provides oversight 
for services performed by other contractors. In particu-
lar, the procedures shall be designed to evaluate, at a 
minimum— 

‘‘(1) the extent of the agency’s reliance on the con-
tractor to perform acquisition functions closely asso-
ciated with inherently governmental functions as de-
fined in section 2383(b)(3) of title 10, United States 
Code; and 

‘‘(2) the financial interest of any prime contractor 
performing acquisition functions described in para-
graph (1) in any contract or subcontract with regard 
to which the contractor provided advice or recom-
mendations to the agency. 
‘‘(c) ELEMENTS.—The guidance and instructions is-

sued pursuant to subsection (a) shall address, at a mini-
mum— 

‘‘(1) the contracts subject to independent manage-
ment reviews, including any applicable thresholds 
and exceptions; 

‘‘(2) the frequency with which independent manage-
ment reviews shall be conducted; 

‘‘(3) the composition of teams designated to per-
form independent management reviews; 

‘‘(4) any phase-in requirements needed to ensure 
that qualified staff are available to perform independ-
ent management reviews; 

‘‘(5) procedures for tracking the implementation of 
recommendations made by independent management 
review teams; and 

‘‘(6) procedures for developing and disseminating 
lessons learned from independent management re-
views. 
‘‘(d) REPORTS.— 

‘‘(1) REPORT ON GUIDANCE AND INSTRUCTION.—Not 
later than 270 days after the date of the enactment of 
this Act [Jan. 28, 2008], the Secretary of Defense shall 
submit to the congressional defense committees 
[Committees on Armed Services and Appropriations 
of the Senate and the House of Representatives] a re-
port setting forth the guidance and instructions is-
sued pursuant to subsection (a). 

‘‘(2) GAO REPORT ON IMPLEMENTATION.—Not later 
than two years after the date of the enactment of this 
Act, the Comptroller General of the United States 
shall submit to the congressional defense committees 
a report on the implementation of the guidance and 
instructions issued pursuant to subsection (a).’’ 

ESTABLISHMENT AND IMPLEMENTATION OF MANAGEMENT 
STRUCTURE 

Pub. L. 107–107, div. A, title VIII, § 801(b)(2), Dec. 28, 
2001, 115 Stat. 1176, directed the Secretary of Defense to 
establish and implement the management structure re-
quired under this section and the Under Secretary of 
Defense for Acquisition, Technology, and Logistics to 
issue guidance for officials in such management struc-
ture not later than 180 days after Dec. 28, 2001. 

PHASED IMPLEMENTATION; REPORT 

Pub. L. 109–163, div. A, title VIII, § 812(b), (c), Jan. 6, 
2006, 119 Stat. 3378, 3379, provided that: 

‘‘(b) PHASED IMPLEMENTATION.—The requirements of 
section 2330 of title 10, United States Code (as added by 
subsection (a)), shall be implemented as follows: 

‘‘(1) The Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics shall— 

‘‘(A) establish an initial set of contract services 
acquisition categories, based on dollar thresholds, 
by not later than June 1, 2006; and 

‘‘(B) issue an initial set of policies, procedures, 
and best practices guidelines in accordance with 

section 2330(a)(1)(A) by not later than October 1, 
2006. 
‘‘(2) The contract services acquisition categories es-

tablished by the Under Secretary shall include— 
‘‘(A) one or more categories for acquisitions with 

an estimated value of $250,000,000 or more; 
‘‘(B) one or more categories for acquisitions with 

an estimated value of at least $10,000,000 but less 
than $250,000,000; and 

‘‘(C) one or more categories for acquisitions with 
an estimated value greater than the simplified ac-
quisition threshold but less than $10,000,000. 
‘‘(3) The senior officials responsible for the manage-

ment of acquisition of contract services shall assign 
responsibility to specific individuals in the Depart-
ment of Defense for the review and approval of pro-
curements in the contract services acquisition cat-
egories established by the Under Secretary, as fol-
lows: 

‘‘(A) Not later than October 1, 2006, for all cat-
egories established pursuant to paragraph (2)(A). 

‘‘(B) Not later than October 1, 2007, for all cat-
egories established pursuant to paragraph (2)(B). 

‘‘(C) Not later than October 1, 2009, for all cat-
egories established pursuant to paragraph (2)(C). 

‘‘(c) REPORT.—Not later than one year after the date 
of the enactment of this Act [Jan. 6, 2006], the Sec-
retary of Defense shall submit to the Committees on 
Armed Services of the Senate and House of Representa-
tives a final report on the implementation of section 
2330 of title 10, United States Code, as added by this 
section.’’ 

PROCUREMENT PROGRAM REVIEW STRUCTURE; 
COMPTROLLER GENERAL REVIEW 

Pub. L. 107–107, div. A, title VIII, § 801(d)–(f), Dec. 28, 
2001, 115 Stat. 1177, as amended by Pub. L. 113–291, div. 
A, title X, § 1071(b)(8), Dec. 19, 2014, 128 Stat. 3507, pro-
vided that: 

‘‘(d) REQUIREMENT FOR PROGRAM REVIEW STRUC-
TURE.—(1) Not later than 180 days after the date of the 
enactment of this Act [Dec. 28, 2001], the Secretary of 
Defense shall issue and implement a policy that applies 
to the procurement of services by the Department of 
Defense a program review structure that is similar to 
the one developed for and applied to the procurement of 
weapon systems by the Department of Defense. 

‘‘(2) The program review structure for the procure-
ment of services shall, at a minimum, include the fol-
lowing: 

‘‘(A) Standards for determining which procure-
ments should be subject to review by either the sen-
ior procurement executive of a military department 
or the senior procurement executive of the Depart-
ment of Defense under such section, including cri-
teria based on dollar thresholds, program criticality, 
or other appropriate measures. 

‘‘(B) Appropriate key decision points at which those 
reviews should take place. 

‘‘(C) A description of the specific matters that 
should be reviewed. 
‘‘(e) COMPTROLLER GENERAL REVIEW.—Not later than 

90 days after the date on which the Secretary issues the 
policy required by subsection (d) and the Under Sec-
retary of Defense for Acquisition, Technology, and Lo-
gistics issues the guidance required by subsection (b)(2) 
[set out as a note above], the Comptroller General shall 
submit to the Committees on Armed Services of the 
Senate and the House of Representatives an assessment 
of the compliance with the requirements of this section 
[enacting this section and section 2330a of this title, 
amending sections 133 and 2331 of this title, and enact-
ing provisions set out as a note under this section] and 
the amendments made by this section. 

‘‘(f) DEFINITIONS.—In this section: 
‘‘(1) The term ‘senior procurement executive’ 

means the official designated as the senior procure-
ment executive under section 1702(c) of title 41, 
United States Code. 

‘‘(2) The term ‘performance-based’, with respect to 
a contract or a task order means that the contract or 
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task order, respectively, includes the use of perform-
ance work statements that set forth contract require-
ments in clear, specific, and objective terms with 
measurable outcomes.’’ 

PERFORMANCE GOALS FOR PROCUREMENTS OF SERVICES 

Pub. L. 107–107, div. A, title VIII, § 802, Dec. 28, 2001, 
115 Stat. 1178, as amended by Pub. L. 107–314, div. A, 
title VIII, § 805, Dec. 2, 2002, 116 Stat. 2605, provided 
that: 

‘‘(a) GOALS.—(1) It shall be an objective of the Depart-
ment of Defense to achieve efficiencies in procurements 
of services pursuant to multiple award contracts 
through the use of— 

‘‘(A) performance-based services contracting; 
‘‘(B) appropriate competition for task orders under 

services contracts; 
‘‘(C) program review, spending analyses, and im-

proved management of services contracts. 
‘‘(2) In furtherance of such objective, the Department 

of Defense shall have the following goals: 
‘‘(A) To increase, as a percentage of all of the indi-

vidual purchases of services made by or for the De-
partment of Defense under multiple award contracts 
for a fiscal year (calculated on the basis of dollar 
value), the volume of the individual purchases of 
services that are made on a competitive basis and in-
volve receipt of more than one offer from qualified 
contractors to a percentage as follows: 

‘‘(i) For fiscal year 2003, a percentage not less 
than 40 percent. 

‘‘(ii) For fiscal year 2004, a percentage not less 
than 50 percent. 

‘‘(iii) For fiscal year 2011, a percentage not less 
than 75 percent. 
‘‘(B) To increase, as a percentage of all of the indi-

vidual purchases of services made by or for the De-
partment of Defense under multiple award contracts 
for a fiscal year (calculated on the basis of dollar 
value), the use of performance-based purchasing 
specifying firm fixed prices for the specific tasks to 
be performed to a percentage as follows: 

‘‘(i) For fiscal year 2003, a percentage not less 
than 25 percent. 

‘‘(ii) For fiscal year 2004, a percentage not less 
than 35 percent. 

‘‘(iii) For fiscal year 2005, a percentage not less 
than 50 percent. 

‘‘(iv) For fiscal year 2011, a percentage not less 
than 70 percent. 

‘‘(3) The Secretary of Defense may adjust any per-
centage goal established in paragraph (2) if the Sec-
retary determines in writing that such a goal is too 
high and cannot reasonably be achieved. In the event 
that the Secretary chooses to adjust such a goal, the 
Secretary shall— 

‘‘(A) establish a percentage goal that the Secretary 
determines would create an appropriate incentive for 
Department of Defense components to use competi-
tive procedures or performance-based services con-
tracting, as the case may be; and 

‘‘(B) submit to the congressional defense commit-
tees [Committees on Armed Services and Appropria-
tions of the Senate and the House of Representatives] 
a report containing an explanation of the reasons for 
the Secretary’s determination and a statement of the 
new goal that the Secretary has established. 
‘‘(b) ANNUAL REPORT.—Not later than March 1, 2002, 

and annually thereafter through March 1, 2011, the Sec-
retary of Defense shall submit to the congressional de-
fense committees [Committees on Armed Services and 
Appropriations of the Senate and the House of Rep-
resentatives] a report on the progress made toward 
meeting the objective and goals established in sub-
section (a). Each report shall include, at a minimum, 
the following information: 

‘‘(1) A summary of the steps taken or planned to be 
taken in the fiscal year of the report to improve the 
management of procurements of services. 

‘‘(2) A summary of the steps planned to be taken in 
the following fiscal year to improve the management 
of procurements of services. 

‘‘(3) An estimate of the amount that will be ex-
pended by the Department of Defense for procure-
ments of services in the fiscal year of the report. 

‘‘(4) An estimate of the amount that will be ex-
pended by the Department of Defense for procure-
ments of services in the following fiscal year. 

‘‘(5) Regarding the individual purchases of services 
that were made by or for the Department of Defense 
under multiple award contracts in the fiscal year pre-
ceding the fiscal year in which the report is required 
to be submitted, information (determined using the 
data collection system established under section 
2330a of title 10, United States Code) as follows: 

‘‘(A) The percentage (calculated on the basis of 
dollar value) of such purchases that are purchases 
that were made on a competitive basis and involved 
receipt of more than one offer from qualified con-
tractors. 

‘‘(B) The percentage (calculated on the basis of 
dollar value) of such purchases that are perform-
ance-based purchases specifying firm fixed prices 
for the specific tasks to be performed. 

‘‘(c) DEFINITIONS.—(1) In this section, the terms ‘indi-
vidual purchase’ and ‘multiple award contract’ have 
the meanings given such terms in section 803(c) of this 
Act [10 U.S.C. 2304 note]. 

‘‘(2) For the purposes of this section, an individual 
purchase of services is made on a competitive basis 
only if it is made pursuant to procedures described in 
paragraphs (2), (3), and (4) of section 803(b) of this Act 
[10 U.S.C. 2304 note].’’ 

§ 2330a. Procurement of services: tracking of pur-
chases 

(a) DATA COLLECTION REQUIRED.—The Sec-
retary of Defense shall establish a data collec-
tion system to provide management information 
with regard to each purchase of services by a 
military department or Defense Agency in ex-
cess of the simplified acquisition threshold, re-
gardless of whether such a purchase is made in 
the form of a contract, task order, delivery 
order, military interdepartmental purchase re-
quest, or any other form of interagency agree-
ment. 

(b) DATA TO BE COLLECTED.—The data required 
to be collected under subsection (a) includes the 
following: 

(1) The services purchased. 
(2) The total dollar amount of the purchase. 
(3) The form of contracting action used to 

make the purchase. 
(4) Whether the purchase was made 

through— 
(A) a performance-based contract, per-

formance-based task order, or other per-
formance-based arrangement that contains 
firm fixed prices for the specific tasks to be 
performed; 

(B) any other performance-based contract, 
performance-based task order, or perform-
ance-based arrangement; or 

(C) any contract, task order, or other ar-
rangement that is not performance based. 

(5) In the case of a purchase made through 
an agency other than the Department of De-
fense, the agency through which the purchase 
is made. 

(6) The extent of competition provided in 
making the purchase and whether there was 
more than one offer. 

(7) Whether the purchase was made from— 
(A) a small business concern; 
(B) a small business concern owned and 

controlled by socially and economically dis-
advantaged individuals; or 
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