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management, and contingency contracting re-
quired by subsection (a) shall provide for train-
ing of military personnel outside the acquisition
workforce (including operational field com-
manders and officers performing key staff func-
tions for operational field commanders) who are
expected to have acquisition responsibility, in-
cluding oversight duties associated with con-
tracts or contractors, during combat operations,
post-conflict operations, and contingency oper-
ations.

(2) Training under paragraph (1) shall be suffi-
cient to ensure that the military personnel re-
ferred to in that paragraph understand the scope
and scale of contractor support they will experi-
ence in contingency operations and are prepared
for their roles and responsibilities with regard
to requirements definition, program manage-
ment (including contractor oversight), and con-
tingency contracting.

(3) The joint policy shall also provide for the
incorporation of contractors and contract oper-
ations in mission readiness exercises for oper-
ations that will include contracting and con-
tractor support.

(f) DEFINITIONS.—In this section:

(1) CONTINGENCY CONTRACTING PERSONNEL.—
The term ‘‘contingency contracting person-
nel’’ means members of the armed forces and
civilian employees of the Department of De-
fense who are members of the defense acquisi-
tion workforce and, as part of their duties, are
assigned to provide support to contingency op-
erations (whether deployed or not).

(2) CONTINGENCY CONTRACTING.—The term
‘“‘contingency contracting’’ means all stages of
the process of acquiring property or services
by the Department of Defense during a contin-
gency operation.

(3) CONTINGENCY OPERATION.—The term ‘‘con-
tingency operation” has the meaning provided
in section 101(a)(13) of this title.

(4) ACQUISITION SUPPORT AGENCIES.—The
term ‘‘acquisition support agencies’” means
Defense Agencies and Department of Defense
Field Activities that carry out and provide
support for acquisition-related activities.

(5) CONTINGENCY PROGRAM MANAGEMENT.—
The term ‘‘contingency program manage-
ment’”’ means the process of planning, organiz-
ing, staffing, controlling, and leading the com-
bined efforts of participating civilian and mili-
tary personnel and organizations for the man-
agement of a specific defense acquisition pro-
gram or programs during combat operations,
post-conflict operations, and contingency op-
erations.

(6) REQUIREMENTS DEFINITION.—The term
“‘requirements definition’” means the process
of translating policy objectives and mission
needs into specific requirements, the descrip-
tion of which will be the basis for awarding ac-
quisition contracts for projects to be accom-
plished, work to be performed, or products to
be delivered.

(Added Pub. L. 109-364, div. A, title VIII,
§854(a)(1), Oct. 17, 2006, 120 Stat. 2343; amended
Pub. L. 110-181, div. A, title VIII, §849(a), Jan. 28,
2008, 122 Stat. 245; Pub. L. 111-84, div. A, title X,
§1073(a)(23), Oct. 28, 2009, 123 Stat. 2473.)
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REFERENCES IN TEXT

Section 1035 of the John Warner National Defense Au-
thorization Act for Fiscal Year 2007, referred to in sub-
sec. (d)(2), is section 1035 of Pub. L. 109-364, div. A, title
X, Oct. 17, 2006, 120 Stat. 2388, which is not classified to
the Code.

AMENDMENTS

2009—Subsec. (A)A)(D)(i). Pub. L. 111-84,
§1073(a)(23)(A), substituted ‘‘indefinite delivery-indefi-
nite quantity” for ‘‘indefinite delivery indefinite quan-
tity”’.

Subsec. (d)(2). Pub. L. 111-84, §1073(a)(23)(B), sub-
stituted ‘‘the John Warner National Defense Authoriza-
tion Act for Fiscal Year 2007 (Public Law 109-364; 120
Stat. 2388)" for ‘“‘this Act’.

Subsec. (£)(3). Pub. L. 111-84, §1073(a)(23)(C),
stituted ‘““section 101(a)(13)”’ for ‘‘section 101(13)"’.

2008—Subsecs. (e), (f). Pub. L. 110-181 added subsec. (e)
and redesignated former subsec. (e) as (f).

sub-

DEADLINE FOR DEVELOPMENT OF JOINT POLICIES
Pub. L. 109-364, div. A, title VIII, §854(b), Oct. 17, 2006,
120 Stat. 2346, provided that: “The Secretary of Defense
shall develop the joint policies required under section
2333 of title 10, United States Code, as added by sub-
section (a), not later than 18 months after the date of
enactment of this Act [Oct. 17, 2006].”’

§2334. Independent cost estimation and cost
analysis

(a) IN GENERAL.—The Director of Cost Assess-
ment and Program Evaluation shall ensure that
the cost estimation and cost analysis processes
of the Department of Defense provide accurate
information and realistic estimates of cost for
the acquisition programs of the Department of
Defense. In carrying out that responsibility, the
Director shall—

(1) prescribe, by authority of the Secretary
of Defense, policies and procedures for the con-
duct of cost estimation and cost analysis for
the acquisition programs of the Department of
Defense;

(2) provide guidance to and consult with the
Secretary of Defense, the Under Secretary of
Defense for Acquisition, Technology, and Lo-
gistics, the Under Secretary of Defense (Comp-
troller), the Secretaries of the military de-
partments, and the heads of the Defense Agen-
cies with respect to cost estimation in the De-
partment of Defense in general and with re-
spect to specific cost estimates and cost
analyses to be conducted in connection with a
major defense acquisition program under
chapter 144 of this title or a major automated
information system program under chapter
144A of this title;

(3) issue guidance relating to the proper se-
lection of confidence levels in cost estimates
generally, and specifically, for the proper se-
lection of confidence levels in cost estimates
for major defense acquisition programs and
major automated information system pro-
grams;

(4) issue guidance relating to full consider-
ation of life-cycle management and sustain-
ability costs in major defense acquisition pro-
grams and major automated information sys-
tem programs;

(5) review all cost estimates and cost analy-
ses conducted in connection with major de-
fense acquisition programs and major auto-
mated information system programs;
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(6) conduct independent cost estimates and
cost analyses for major defense acquisition
programs and major automated information
system programs for which the Under Sec-
retary of Defense for Acquisition, Technology,
and Logistics is the Milestone Decision Au-
thority—

(A) in advance of—

(i) any decision to grant milestone ap-
proval pursuant to section 2366a or 2366b of
this title;

(ii) any decision to enter into low-rate
initial production or full-rate production;

(iii) any certification under section 2433a
of this title; and

(iv) any report under section 2445c(f) of
this title; and

(B) at any other time considered appro-
priate by the Director or upon the request of
the Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics;

(7) periodically assess and update the cost
indexes used by the Department to ensure that
such indexes have a sound basis and meet the
Department’s needs for realistic cost esti-
mation; and

(8) annually review the cost and associated
information required to be included, by sec-
tion 2432(c)(1) of this title, in the Selected Ac-
quisition Reports required by that section.

(b) REVIEW OF COST ESTIMATES, COST ANALY-
SES, AND RECORDS OF THE MILITARY DEPART-
MENTS AND DEFENSE AGENCIES.—The Secretary
of Defense shall ensure that the Director of Cost
Assessment and Program Evaluation—

(1) promptly receives the results of all cost
estimates and cost analyses conducted by the
military departments and Defense Agencies,
and all studies conducted by the military de-
partments and Defense Agencies in connection
with such cost estimates and cost analyses, for
major defense acquisition programs and major
automated information system programs of
the military departments and Defense Agen-
cies; and

(2) has timely access to any records and data
in the Department of Defense (including the
records and data of each military department
and Defense Agency and including classified
and proprietary information) that the Direc-
tor considers necessary to review in order to
carry out any duties under this section.

(c) PARTICIPATION, CONCURRENCE, AND AP-
PROVAL IN COST ESTIMATION.—The Director of
Cost Assessment and Program Evaluation may—

(1) participate in the discussion of any dis-
crepancies between an independent cost esti-
mate and the cost estimate of a military de-
partment or Defense Agency for a major de-
fense acquisition program or major automated
information system program of the Depart-
ment of Defense;

(2) comment on deficiencies in the methodol-
ogy or execution of any cost estimate or cost
analysis developed by a military department
or Defense Agency for a major defense acquisi-
tion program or major automated information
system program;

(3) concur in the choice of a cost estimate
within the baseline description or any other
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cost estimate (including the confidence level
for any such cost estimate) for use at any
event specified in subsection (a)(6); and

(4) participate in the consideration of any
decision to request authorization of a multi-
year procurement contract for a major defense
acquisition program.

(d) DISCLOSURE OF CONFIDENCE LEVELS FOR
BASELINE ESTIMATES OF MAJOR DEFENSE ACQUI-
SITION PROGRAMS.—The Director of Cost Assess-
ment and Program Evaluation, and the Sec-
retary of the military department concerned or
the head of the Defense Agency concerned (as
applicable), shall each—

(1) disclose in accordance with paragraph (3)
the confidence level used in establishing a cost
estimate for a major defense acquisition pro-
gram or major automated information system
program and the rationale for selecting such
confidence level;

(2) ensure that such confidence level pro-
vides a high degree of confidence that the pro-
gram can be completed without the need for
significant adjustment to program budgets;
and

(3) include the disclosure required by para-
graph (1)—

(A) in any decision documentation approv-
ing a cost estimate within the baseline de-
scription or any other cost estimate for use
at any event specified in subsection (a)(6);
and

(B) in the next Selected Acquisition Re-
port pursuant to section 2432 of this title in
the case of a major defense acquisition pro-
gram, or the next quarterly report pursuant
to section 2445c of this title in the case of a
major automated information system pro-
gram.

(e) ESTIMATES FOR PROGRAM BASELINE AND
ANALYSES AND TARGETS FOR CONTRACT NEGOTIA-
TION PURPOSES.—(1) The policies, procedures,
and guidance issued by the Director of Cost As-
sessment and Program Evaluation in accordance
with the requirements of subsection (a) shall
provide that cost estimates developed for base-
line descriptions and other program purposes
conducted pursuant to subsection (a)(6) are not
to be used for the purpose of contract negotia-
tions or the obligation of funds.

(2) The Under Secretary of Defense for Acqui-
sition, Technology, and Logistics shall, in con-
sultation with the Director of Cost Assessment
and Program Evaluation, develop policies, pro-
cedures, and guidance to ensure that cost analy-
ses and targets developed for the purpose of con-
tract negotiations and the obligation of funds
are based on the Government’s reasonable ex-
pectation of successful contractor performance
in accordance with the contractor’s proposal
and previous experience.

(3) The Program Manager and contracting offi-
cer for each major defense acquisition program
and major automated information system pro-
gram shall ensure that cost analyses and targets
developed for the purpose of contract negotia-
tions and the obligation of funds are carried out
in accordance with the requirements of para-
graph (1) and the policies, procedures, and guid-
ance issued by the Under Secretary of Defense
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for Acquisition, Technology,
under paragraph (2).

(4) Funds that are made available for a major
defense acquisition program or major automated
information system program in accordance with
a cost estimate conducted pursuant to sub-
section (a)(6), but are excess to a cost analysis
or target developed pursuant to paragraph (2),
shall remain available for obligation in accord-
ance with the terms of applicable authorization
and appropriations Acts.

(5) Funds described in paragraph (4)—

(A) may be used—

(i) to cover any increased program costs
identified by a revised cost analysis or tar-
get developed pursuant to paragraph (2);

(ii) to acquire additional end items in ac-
cordance with the requirements of section
2308 of this title; or

(iii) to cover the cost of risk reduction and
process improvements; and

(B) may be reprogrammed, in accordance
with established procedures, only if deter-
mined to be excess to program needs on the
basis of a cost estimate developed with the
concurrence of the Director of Cost Assess-
ment and Program Evaluation.

(f) STAFF.—The Secretary of Defense shall en-
sure that the Director of Cost Assessment and
Program Evaluation has sufficient professional
staff of military and civilian personnel to enable
the Director to carry out the duties and respon-
sibilities of the Director under this section.

(Added Pub. L. 111-23, title I, §101(b)(1), May 22,
2009, 123 Stat. 1706; amended Pub. L. 111-383, div.
A, title VIII, §811, Jan. 7, 2011, 124 Stat. 4263;
Pub. L. 112-81, div. A, title VIII, §833, Dec. 31,
2011, 125 Stat. 1506; Pub. L. 113-66, div. A, title
VIII, §812(c), Dec. 26, 2013, 127 Stat. 808; Pub. L.
114-92, div. A, title VIII, §824(b), title X, §1077(a),
Nov. 25, 2015, 129 Stat. 907, 998.)

AMENDMENTS

2015—Subsec. (a)(6)(A)(). Pub. L. 114-92, §824(b), sub-
stituted ‘‘any decision to grant milestone approval pur-
suant to’’ for ‘‘any certification under’’.

Subsecs. (f), (g). Pub. L. 114-92, §1077(a), redesignated
subsec. (g) as (f) and struck out former subsec. (f) which
related to annual report on cost assessment activities.

2013—Subsec. (a)(8). Pub. L. 113-66, §812(c)(1), added

and Logistics

par. (8).
Subsec. (f)(1). Pub. L. 113-66, §812(c)(2)(A), substituted
“report—"’ for ‘‘report, an assessment of—’’ in intro-

ductory provisions.

Subsec. (H)(1)(A) to (C). Pub. L. 113-66, §812(c)(2)(B),
inserted ‘‘an assessment of’’ at beginning of subpars.
(A) to (C).

Subsec. (f)(1)(D).
added subpar. (D).

2011—Subsec. (d)(1). Pub. L. 111-383, §811(1)(A), sub-
stituted ‘‘paragraph (3)” for ‘‘paragraph (2)” and ‘‘and
the rationale for selecting such confidence level;”’ for
‘“, the rationale for selecting such confidence level,
and, if such confidence level is less than 80 percent, the
justification for selecting a confidence level of less
than 80 percent; and”’.

Subsec. (d)(2), (3). Pub. L. 111-383, §811(1)(B), (C),
added par. (2) and redesignated former par. (2) as (3).

Subsec. (e). Pub. L. 111-383, §811(3), added subsec. (e).
Former subsec. (e) redesignated (f).

Subsec. (e)(1). Pub. L. 112-81, §833(2)(A), (B), sub-
stituted ‘‘shall provide that’ for ‘‘shall provide that—
. struck out subpar. (A) designation before ‘‘cost esti-
mates’’, and substituted period at end for ¢*; and”.

Pub. L. 113-66, §812(c)(2)(C)—(E),
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Subsec. (e)(2). Pub. L. 112-81, §833(3), substituted ‘“The
Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics shall, in consultation with the
Director of Cost Assessment and Program Evaluation,
develop policies, procedures, and guidance to ensure
that cost analyses and targets’ for ‘‘cost analyses and
targets”.

Pub. L. 112-81, §833(2)(C), redesignated par. (1)(B) as
(2) and realigned margin. Former par. (2) redesignated
3).

Subsec. (e)(3). Pub. L. 112-81, §833(4), substituted ‘‘is-
sued by the Under Secretary of Defense for Acquisition,
Technology, and Logistics under paragraph (2)’’ for ‘‘is-
sued by the Director of Cost Assessment and Program
Evaluation”.

Pub. L. 112-81, §833(1), redesignated par. (2) as (3).
Former par. (3) redesignated (4).

Subsec. (e)4). Pub. L. 112-81, §833(1), redesignated
par. (3) as (4). Former par. (4) redesignated (5).

Subsec. (e)(5). Pub. L. 112-81, §833(5), substituted
‘“‘paragraph (4)” for ‘‘paragraph (3)”’ in introductory
provisions.

Pub. L. 112-81, §833(1), redesignated par. (4) as (5).

Subsecs. (f), (g). Pub. L. 111-383, §811(2), redesignated
subsecs. (e) and (f) as (f) and (g), respectively.

§2335. Prohibition on collection of political in-
formation

(a) PROHIBITION ON REQUIRING SUBMISSION OF
POLITICAL INFORMATION.—The head of an agency
may not require a contractor to submit political
information related to the contractor or a sub-
contractor at any tier, or any partner, officer,
director, or employee of the contractor or sub-
contractor—

(1) as part of a solicitation, request for bid,
request for proposal, or any other form of
communication designed to solicit offers in
connection with the award of a contract for
procurement of property or services; or

(2) during the course of contract perform-
ance as part of the process associated with
modifying a contract or exercising a contract
option.

(b) ScoPE.—The prohibition under this section
applies to the procurement of commercial items,
the procurement of commercial-off-the-shelf-
items, and the non-commercial procurement of
supplies, property, services, and manufactured
items, irrespective of contract vehicle, including
contracts, purchase orders, task or deliver or-
ders under indefinite delivery/indefinite quan-
tity contracts, blanket purchase agreements,
and basic ordering agreements.

(¢c) RULE OF CONSTRUCTION.—Nothing in this
section shall be construed as—

(1) waiving, superseding, restricting, or lim-
iting the application of the Federal Election
Campaign Act of 1971 (2 U.S.C. 431 et seq.)?! or
preventing Federal regulatory or law enforce-
ment agencies from collecting or receiving in-
formation authorized by law; or

(2) precluding the Defense Contract Audit
Agency from accessing and reviewing certain
information, including political information,
for the purpose of identifying unallowable
costs and administering cost principles estab-
lished pursuant to section 2324 of this title.

(d) DEFINITIONS.—In this section:
(1) CONTRACTOR.—The term ‘‘contractor’ in-
cludes contractors, bidders, and offerors, and

1See References in Text note below.
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