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struck out subsec. (i) designation and heading which 
read as follows: ‘‘Cooperative Research and Develop-
ment Agreements Under Stevenson-Wydler Technology 
Innovation Act of 1980’’. See Codification note above. 

§ 2371b. Authority of the Department of Defense 
to carry out certain prototype projects 

(a) AUTHORITY.—(1) Subject to paragraph (2), 
the Director of the Defense Advanced Research 
Projects Agency, the Secretary of a military de-
partment, or any other official designated by 
the Secretary of Defense may, under the author-
ity of section 2371 of this title, carry out proto-
type projects that are directly relevant to en-
hancing the mission effectiveness of military 
personnel and the supporting platforms, sys-
tems, components, or materials proposed to be 
acquired or developed by the Department of De-
fense, or to improvement of platforms, systems, 
components, or materials in use by the armed 
forces. 

(2) The authority of this section— 
(A) may be exercised for a prototype project 

that is expected to cost the Department of De-
fense in excess of $50,000,000 but not in excess 
of $250,000,000 (including all options) only upon 
a written determination by the senior procure-
ment executive for the agency as designated 
for the purpose of section 1702(c) of title 41, or, 
for the Defense Advanced Research Projects 
Agency or the Missile Defense Agency, the di-
rector of the agency that— 

(i) the requirements of subsection (d) will 
be met; and 

(ii) the use of the authority of this section 
is essential to promoting the success of the 
prototype project; and 

(B) may be exercised for a prototype project 
that is expected to cost the Department of De-
fense in excess of $250,000,000 (including all op-
tions) only if— 

(i) the Under Secretary of Defense for Ac-
quisition, Technology, and Logistics deter-
mines in writing that— 

(I) the requirements of subsection (d) 
will be met; and 

(II) the use of the authority of this sec-
tion is essential to meet critical national 
security objectives; and 

(ii) the congressional defense committees 
are notified in writing at least 30 days before 
such authority is exercised. 

(3) The authority of a senior procurement ex-
ecutive or director of the Defense Advanced Re-
search Projects Agency or Missile Defense Agen-
cy under paragraph (2)(A), and the authority of 
the Under Secretary of Defense for Acquisition, 
Technology, and Logistics under paragraph 
(2)(B), may not be delegated. 

(b) EXERCISE OF AUTHORITY.— 
(1) Subsections (e)(1)(B) and (e)(2) of such 

section 2371 shall not apply to projects carried 
out under subsection (a). 

(2) To the maximum extent practicable, 
competitive procedures shall be used when en-
tering into agreements to carry out projects 
under subsection (a). 

(c) COMPTROLLER GENERAL ACCESS TO INFOR-
MATION.—(1) Each agreement entered into by an 

official referred to in subsection (a) to carry out 
a project under that subsection that provides for 
payments in a total amount in excess of 
$5,000,000 shall include a clause that provides for 
the Comptroller General, in the discretion of the 
Comptroller General, to examine the records of 
any party to the agreement or any entity that 
participates in the performance of the agree-
ment. 

(2) The requirement in paragraph (1) shall not 
apply with respect to a party or entity, or a sub-
ordinate element of a party or entity, that has 
not entered into any other agreement that pro-
vides for audit access by a Government entity in 
the year prior to the date of the agreement. 

(3)(A) The right provided to the Comptroller 
General in a clause of an agreement under para-
graph (1) is limited as provided in subparagraph 
(B) in the case of a party to the agreement, an 
entity that participates in the performance of 
the agreement, or a subordinate element of that 
party or entity if the only agreements or other 
transactions that the party, entity, or subordi-
nate element entered into with Government en-
tities in the year prior to the date of that agree-
ment are cooperative agreements or trans-
actions that were entered into under this sec-
tion or section 2371 of this title. 

(B) The only records of a party, other entity, 
or subordinate element referred to in subpara-
graph (A) that the Comptroller General may ex-
amine in the exercise of the right referred to in 
that subparagraph are records of the same type 
as the records that the Government has had the 
right to examine under the audit access clauses 
of the previous agreements or transactions re-
ferred to in such subparagraph that were entered 
into by that particular party, entity, or subordi-
nate element. 

(4) The head of the contracting activity that is 
carrying out the agreement may waive the ap-
plicability of the requirement in paragraph (1) 
to the agreement if the head of the contracting 
activity determines that it would not be in the 
public interest to apply the requirement to the 
agreement. The waiver shall be effective with 
respect to the agreement only if the head of the 
contracting activity transmits a notification of 
the waiver to Congress and the Comptroller 
General before entering into the agreement. The 
notification shall include the rationale for the 
determination. 

(5) The Comptroller General may not examine 
records pursuant to a clause included in an 
agreement under paragraph (1) more than three 
years after the final payment is made by the 
United States under the agreement. 

(d) APPROPRIATE USE OF AUTHORITY.—(1) The 
Secretary of Defense shall ensure that no offi-
cial of an agency enters into a transaction 
(other than a contract, grant, or cooperative 
agreement) for a prototype project under the au-
thority of this section unless one of the follow-
ing conditions is met: 

(A) There is at least one nontraditional de-
fense contractor participating to a significant 
extent in the prototype project. 

(B) All significant participants in the trans-
action other than the Federal Government are 
small businesses or nontraditional defense 
contractors. 
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(C) At least one third of the total cost of the 
prototype project is to be paid out of funds 
provided by parties to the transaction other 
than the Federal Government. 

(D) The senior procurement executive for 
the agency determines in writing that excep-
tional circumstances justify the use of a 
transaction that provides for innovative busi-
ness arrangements or structures that would 
not be feasible or appropriate under a con-
tract, or would provide an opportunity to ex-
pand the defense supply base in a manner that 
would not be practical or feasible under a con-
tract. 

(2)(A) Except as provided in subparagraph (B), 
the amounts counted for the purposes of this 
subsection as being provided, or to be provided, 
by a party to a transaction with respect to a 
prototype project that is entered into under this 
section other than the Federal Government do 
not include costs that were incurred before the 
date on which the transaction becomes effective. 

(B) Costs that were incurred for a prototype 
project by a party after the beginning of nego-
tiations resulting in a transaction (other than a 
contract, grant, or cooperative agreement) with 
respect to the project before the date on which 
the transaction becomes effective may be count-
ed for purposes of this subsection as being pro-
vided, or to be provided, by the party to the 
transaction if and to the extent that the official 
responsible for entering into the transaction de-
termines in writing that— 

(i) the party incurred the costs in anticipa-
tion of entering into the transaction; and 

(ii) it was appropriate for the party to incur 
the costs before the transaction became effec-
tive in order to ensure the successful imple-
mentation of the transaction. 

(e) DEFINITIONS.—In this section: 
(1) The term ‘‘nontraditional defense con-

tractor’’ has the meaning given the term 
under section 2302(9) of this title. 

(2) The term ‘‘small business’’ means a small 
business concern as defined under section 3 of 
the Small Business Act (15 U.S.C. 632). 

(f) FOLLOW-ON PRODUCTION CONTRACTS OR 
TRANSACTIONS.—(1) A transaction entered into 
under this section for a prototype project may 
provide for the award of a follow-on production 
contract or transaction to the participants in 
the transaction. 

(2) A follow-on production contract or trans-
action provided for in a transaction under para-
graph (1) may be awarded to the participants in 
the transaction without the use of competitive 
procedures, notwithstanding the requirements 
of section 2304 of this title, if— 

(A) competitive procedures were used for the 
selection of parties for participation in the 
transaction; and 

(B) the participants in the transaction suc-
cessfully completed the prototype project pro-
vided for in the transaction. 

(3) Contracts and transactions entered into 
pursuant to this subsection may be awarded 
using the authority in subsection (a), under the 
authority of chapter 137 of this title, or under 
such procedures, terms, and conditions as the 

Secretary of Defense may establish by regula-
tion. 

(g) AUTHORITY TO PROVIDE PROTOTYPES AND 
FOLLOW-ON PRODUCTION ITEMS AS GOVERNMENT- 
FURNISHED EQUIPMENT.—An agreement entered 
into pursuant to the authority of subsection (a) 
or a follow-on contract or transaction entered 
into pursuant to the authority of subsection (f) 
may provide for prototypes or follow-on produc-
tion items to be provided to another contractor 
as Government-furnished equipment. 

(h) APPLICABILITY OF PROCUREMENT ETHICS RE-
QUIREMENTS.—An agreement entered into under 
the authority of this section shall be treated as 
a Federal agency procurement for the purposes 
of chapter 21 of title 41. 

(Added Pub. L. 114–92, div. A, title VIII, 
§ 815(a)(1), Nov. 25, 2015, 129 Stat. 893.) 

UPDATED GUIDANCE 

Pub. L. 114–92, div. A, title VIII, § 815(e), Nov. 25, 2015, 
129 Stat. 896, provided that: ‘‘Not later than 180 days 
after the date of the enactment of this Act [Nov. 25, 
2015], the Secretary of Defense shall issue updated guid-
ance to implement the amendments made by this sec-
tion [enacting this section, amending section 2302 of 
this title, amending provisions set out as a note under 
section 2358 of this title, and repealing provisions set 
out as a note under section 2371 of this title].’’ 

§ 2372. Independent research and development 
and bid and proposal costs: payments to con-
tractors 

(a) REGULATIONS.—The Secretary of Defense 
shall prescribe regulations governing the pay-
ment, by the Department of Defense, of expenses 
incurred by contractors for independent re-
search and development and bid and proposal 
costs. 

(b) COSTS ALLOWABLE AS INDIRECT EXPENSES.— 
The regulations prescribed pursuant to sub-
section (a) shall provide that independent re-
search and development and bid and proposal 
costs shall be allowable as indirect expenses on 
covered contracts to the extent that those costs 
are allocable, reasonable, and not otherwise un-
allowable by law or under the Federal Acquisi-
tion Regulation. 

(c) ADDITIONAL CONTROLS.—Subject to sub-
section (f), the regulations prescribed pursuant 
to subsection (a) may include the following pro-
visions: 

(1) A limitation on the allowability of inde-
pendent research and development and bid and 
proposal costs to work which the Secretary of 
Defense determines is of potential interest to 
the Department of Defense. 

(2) For each of fiscal years 1993 through 1995, 
a limitation in the case of major contractors 
that the total amount of the independent re-
search and development and bid and proposal 
costs that are allowable as expenses of the 
contractor’s covered segments may not exceed 
the contractor’s adjusted maximum reim-
bursement amount. 

(3) Implementation of regular methods for 
transmission— 

(A) from the Department of Defense to 
contractors, in a reasonable manner, of 
timely and comprehensive information re-
garding planned or expected Department of 
Defense future needs; and 
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