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§2437. Development of major defense acquisition
programs: sustainment of system to be re-
placed

(a) REQUIREMENT FOR SUSTAINING EXISTING
FORCES.—(1) The Secretary of Defense shall re-
quire that, whenever a new major defense acqui-
sition program begins development, the defense
acquisition authority responsible for that pro-
gram shall develop a plan (to be known as a
“‘sustainment plan’’) for the existing system
that the system under development is intended
to replace. Any such sustainment plan shall pro-
vide for an appropriate level of budgeting for
sustaining the existing system until the replace-
ment system to be developed under the major
defense acquisition program is fielded and as-
sumes the majority of responsibility for the mis-
sion of the existing system. This section does
not apply to a major defense acquisition that
reaches initial operational capability before Oc-
tober 1, 2008.

(2) In this section, the term ‘‘defense acquisi-
tion authority’” means the Secretary of a mili-
tary department or the commander of the
United States Special Operations Command.

(b) SUSTAINMENT PLAN.—The Secretary of De-
fense shall require that each sustainment plan
under this section include, at a minimum, the
following:

(1) The milestone schedule for the develop-
ment of the major defense acquisition pro-
gram, including the scheduled dates for low-
rate initial production, initial operational ca-
pability, full-rate production, and full oper-
ational capability and the date as of when the
replacement system is scheduled to assume
the majority of responsibility for the mission
of the existing system.

(2) An analysis of the existing system to as-
sess the following:

(A) Anticipated funding levels necessary
to—

(i) ensure acceptable reliability and
availability rates for the existing system;
and

(ii) maintain mission capability of the
existing system against the relevant
threats.

(B) The extent to which it is necessary and
appropriate to—

(i) transfer mature technologies from the
new system or other systems to enhance
the mission capability of the existing sys-
tem against relevant threats; and

(ii) provide interoperability with the new
system during the period from initial field-
ing until the new system assumes the ma-
jority of responsibility for the mission of
the existing system.

(c) EXCEPTIONS.—Subsection (a) shall not
apply to a major defense acquisition program if
the Secretary of Defense determines that—

(1) the existing system is no longer relevant
to the mission;

(2) the mission has been eliminated;

(3) the mission has been consolidated with
another mission in such a manner that an-
other existing system can adequately meet the
mission requirements; or

(4) the duration of time until the new system
assumes the majority of responsibility for the
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existing system’s mission is sufficiently short
so that mission availability, capability, inter-
operability, and force protection requirements
are maintained.

(d) WAIVER.—The Secretary of Defense may
waive the applicability of subsection (a) to a
major defense acquisition program if the Sec-
retary determines that, but for such a waiver,
the Department would be unable to meet na-
tional security objectives. Whenever the Sec-
retary makes such a determination and author-
izes such a waiver, the Secretary shall submit
notice of such waiver and of the Secretary’s de-
termination and the reasons therefor in writing
to the congressional defense committees.

(Added Pub. L. 108-375, div. A, title VIII,
§805(a)(1), Oct. 28, 2004, 118 Stat. 2008.)

PRIOR PROVISIONS

A prior section 2437, added Pub. L. 99-500, §101(c)
[title X, §906(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82,
1783-135, and Pub. L. 99-591, §101(c) [title X, §906(a)(1)],
Oct. 30, 1986, 100 Stat. 3341-82, 3341-135; Pub. L. 99-661,
div. A, title IX, formerly title IV, §906(a)(1), Nov. 14,
1986, 100 Stat. 3915; renumbered title IX, Pub. L. 100-26,
§3(5), Apr. 21, 1987, 101 Stat. 273; amended Pub. L. 100-26,
§7(b)(8), Apr. 21, 1987, 101 Stat. 280; Pub. L. 100-180, div.
A, title VIII, §803(b), Dec. 4, 1987, 101 Stat. 1125; Pub. L.
100-224, §5(a)(3), Dec. 30, 1987, 101 Stat. 15638, related to
designation of defense enterprise programs for mile-
stone authorization, prior to repeal by Pub. L. 103-160,
div. A, title VIII, §821(a)(5), Nov. 30, 1993, 107 Stat. 1704.

EFFECTIVE DATE

Pub. L. 108-375, div. A, title VIII, §805(b), Oct. 28, 2004,
118 Stat. 2009, provided that: ‘“‘Section 2437 of title 10,
United States Code, as added by subsection (a), shall
apply with respect to a major defense acquisition pro-
gram for a system that is under development as of the
date of the enactment of this Act [Oct. 28, 2004] and is
not expected to reach initial operational capability be-
fore October 1, 2008. The Secretary of Defense shall re-
quire that a sustainment plan under that section be de-
veloped not later than one year after the date of the en-
actment of this Act for the existing system that the
system under development is intended to replace.”

§ 2438. Performance assessments and root cause
analyses

(a) DESIGNATION OF SENIOR OFFICIAL RESPON-
SIBILITY FOR PERFORMANCE ASSESSMENTS AND
ROOT CAUSE ANALYSES.—

(1) IN GENERAL.—The Secretary of Defense
shall designate a senior official in the Office of
the Secretary of Defense as the principal offi-
cial of the Department of Defense responsible
for conducting and overseeing performance as-
sessments and root cause analyses for major
defense acquisition programs.

(2) NO PROGRAM EXECUTION RESPONSIBILITY.—
The Secretary shall ensure that the senior of-
ficial designated under paragraph (1) is not re-
sponsible for program execution.

(3) STAFF AND RESOURCES.—The Secretary
shall assign to the senior official designated
under paragraph (1) appropriate staff and re-
sources necessary to carry out the senior offi-
cial’s function under this section.

(b) RESPONSIBILITIES.—The senior official des-
ignated under subsection (a) shall be responsible
for the following:

(1) Carrying out performance assessments of
major defense acquisition programs in accord-
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ance with the requirements of subsection (c)
periodically or when requested by the Sec-
retary of Defense, the Under Secretary of De-
fense for Acquisition, Technology and Logis-
tics, the Secretary of a military department,
or the head of a Defense Agency.

(2) Conducting root cause analyses for major
defense acquisition programs in accordance
with the requirements of subsection (d) when
required by section 2433a(a)(1) of this title, or
when requested by the Secretary of Defense,
the Under Secretary of Defense for Acquisi-
tion, Technology and Logistics, the Secretary
of a military department, or the head of a De-
fense Agency.

(3) Issuing policies, procedures, and guidance
governing the conduct of performance assess-
ments and root cause analyses by the military
departments and the Defense Agencies.

(4) Evaluating the utility of performance
metrics used to measure the cost, schedule,
and performance of major defense acquisition
programs, and making such recommendations
to the Secretary of Defense as the official con-
siders appropriate to improve such metrics.

(5) Advising acquisition officials on perform-
ance issues regarding a major defense acquisi-
tion program that may arise—

(A) before certification under section 2433a
of this title;

(B) before entry into full-rate production;
or

(C) in the course of consideration of any
decision to request authorization of a multi-
year procurement contract for the program.

(c) PERFORMANCE ASSESSMENTS.—For purposes
of this section, a performance assessment with
respect to a major defense acquisition program
is an evaluation of the following:

(1) The cost, schedule, and performance of
the program, relative to current metrics, in-
cluding performance requirements and base-
line descriptions.

(2) The extent to which the level of program
cost, schedule, and performance predicted rel-
ative to such metrics is likely to result in the
timely delivery of a level of capability to the
warfighter that is consistent with the level of
resources to be expended and provides superior
value to alternative approaches that may be
available to meet the same military require-
ment.

(d) RooT CAUSE ANALYSES.—For purposes of
this section and section 2433a of this title, a root
cause analysis with respect to a major defense
acquisition program is an assessment of the un-
derlying cause or causes of shortcomings in
cost, schedule, or performance of the program,
including the role, if any, of—

(1) unrealistic performance expectations;

(2) unrealistic baseline estimates for cost or
schedule;

(3) immature technologies or excessive man-
ufacturing or integration risk;

(4) unanticipated design, engineering, manu-
facturing, or technology integration issues
arising during program performance;

(5) changes in procurement quantities;

(6) inadequate program funding or funding
instability;
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(7) poor performance by government or con-
tractor personnel responsible for program
management; or

(8) any other matters.

(e) SUPPORT OF APPLICABLE CAPABILITIES AND
EXPERTISE.—The Secretary of Defense shall en-
sure that the senior official designated under
subsection (a) has the support of other Depart-
ment of Defense officials with relevant capabili-
ties and expertise needed to carry out the re-
quirements of this section.

(Added and amended Pub. L. 111-383, div. A, title
IX, §901(d), (k)Q)(F), Jan. 7, 2011, 124 Stat. 4321,
4325; Pub. L. 112-239, div. A, title X, §1076(f)(27),
Jan. 2, 2013, 126 Stat. 1953; Pub. L. 114-92, div. A,
title X, §1077(b), Nov. 25, 2015, 129 Stat. 998.)

CODIFICATION

Section 103 of Pub. L. 111-23, formerly set out as a
note under section 2430 of this title, which was trans-
ferred to this chapter, renumbered as this section, and
amended by Pub. L. 111-383, §901(d), (kK)(1)(F'), was based
on Pub. L. 111-23, title I, §103, May 22, 2009, 123 Stat.
1715.

PRIOR PROVISIONS

A prior section 2438, added Pub. L. 102-484, div. A,
title VIII, §821(a)(1)(B), Oct. 23, 1992, 106 Stat. 2459;
amended Pub. L. 103-160, div. A, title IX, §904(d)(1), Nov.
30, 1993, 107 Stat. 1728, required competitive prototyping
of major weapon systems and subsystems prior to de-
velopment under major defense acquisition program,
prior to repeal by Pub. L. 103-355, title III, §3006(a), Oct.
13, 1994, 108 Stat. 3331.

Another prior section 2438 was renumbered section
2439 of this title.

AMENDMENTS

2015—Subsec. (f). Pub. L. 114-92 struck out subsec. (f)
which related to annual report.

2013—Subsec. (a)(3). Pub. L. 112-239 inserted ‘‘the sen-
ior” before ‘‘official’s”.

2011—Pub. L. 111-383, §901(k)(1)(F'), substituted ‘‘Per-
formance assessments and root cause analyses’ for
““PERFORMANCE ASSESSMENTS AND ROOT CAUSE ANALYSES
FOR MAJOR DEFENSE ACQUISITION PROGRAMS’ in section
catchline.

Pub. L. 111-383, §901(d), transferred section 103 of Pub.
L. 111-23 to this chapter and renumbered it as this sec-
tion. See Codification note above.

Subsec. (b)(2). Pub. L. 111-383, §901(d)(1), substituted
‘‘section 2433a(a)(1) of this title’’ for ‘‘section 2433a(a)(1)
of title 10, United States Code (as added by section
206(a) of this Act)”.

Subsec. (b)(5)(A). Pub. L. 111-383, §901(d)(2), sub-
stituted ‘‘before’ for ‘“‘prior to’’ and ‘‘section 2433a of
this title” for ‘‘section 2433a of title 10, United States
Code (as so added)”’.

Subsec. (b)(5)(B). Pub. L. 111-383, §901(d)(2)(B), sub-
stituted ‘‘before’’ for ‘‘prior to’’.

Subsec. (d). Pub. L. 111-383, §901(d)(3), substituted
“‘section 2433a of this title” for ‘‘section 2433a of title
10, United States Code (as so added)” in introductory
provisions.

Subsec. (f). Pub. L. 111-383, §901(d)(4), struck out ‘be-
ginning in 2010,” after ‘‘each year,”.

EFFECTIVE DATE

Amendment by Pub. L. 111-383 effective Jan. 1, 2011,
see section 901(p) of Pub. L. 111-383, set out as an Effec-
tive Date of 2011 Amendment note under section 131 of
this title.

[§2439. Repealed. Pub. L. 103-355, title III,
§3007(a), Oct. 13, 1994, 108 Stat. 3331]

Section 2439, added Pub. L. 99-145, title IX, §912(a)(1),
Nov. 8, 1985, 99 Stat. 685, §2305a; amended Pub. L. 99-433,
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