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Each board of inquiry shall be composed of not
less than three officers who have the qualifica-
tions prescribed in section 14906 of this title.

(b) RIGHT TO FAIR HEARING.—A board of in-
quiry shall give a fair and impartial hearing to
each officer required under section 14902 of this
title to show cause for retention in an active
status.

(c) RECOMMENDATIONS TO SECRETARY.—If a
board of inquiry determines that the officer has
failed to establish that the officer should be re-
tained in an active status, the board shall rec-
ommend to the Secretary concerned that the of-
ficer not be retained in an active status.

(d) ACTION BY SECRETARY.—After review of the
recommendation of the board of inquiry, the
Secretary may—

(1) remove the officer from an active status;
or
(2) determine that the case be closed.

(e) ACTION IN CASES WHERE CAUSE FOR RETEN-
TION IS ESTABLISHED.—(1) If a board of inquiry
determines that an officer has established that
the officer should be retained in an active status
or if the Secretary determines that the case be
closed, the officer’s case is closed.

(2) An officer who is required to show cause for
retention under section 14902(a) of this title and
whose case is closed under paragraph (1) may
not again be required to show cause for reten-
tion under such subsection during the one-year
period beginning on the date of that determina-
tion.

(3)(A) Subject to subparagraph (B), an officer
who is required to show cause for retention
under section 14902(b) of this title and whose
case is closed under paragraph (1) may again be
required to show cause for retention at any
time.

(B) An officer who has been required to show
cause for retention under section 14902(b) of this
title and who is thereafter retained in an active
status may not again be required to show cause
for retention under such section solely because
of conduct which was the subject of the previous
proceeding, unless the recommendations of the
board of inquiry that considered the officer’s
case are determined to have been obtained by
fraud or collusion.

(Added Pub. L. 103-337, div. A, title XVI, §1611,
Oct. 5, 1994, 108 Stat. 2958; amended Pub. L.
104-106, div. A, title XV, §1501(b)(32), Feb. 10,
1996, 110 Stat. 498.)

AMENDMENTS

1996—Subsec. (b). Pub. L. 104-106 substituted ‘‘title”
for ‘‘chapter”.

EFFECTIVE DATE OF 1996 AMENDMENT
Amendment by Pub. L. 104-106 effective as if included
in the Reserve Officer Personnel Management Act, title
XVI of Pub. L. 103-337, as enacted on Oct. 5, 1994, see

section 1501(f)(3) of Pub. L. 104-106, set out as a note
under section 113 of this title.

§14904. Rights and procedures

(a) PROCEDURAL RIGHTS.—Under regulations
prescribed by the Secretary of Defense, an offi-
cer required under section 14902 of this title to
show cause for retention in an active status—

(1) shall be notified in writing, at least 30
days before the hearing of the officer’s case by
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a board of inquiry, of the reasons for which the
officer is being required to show cause for re-
tention in an active status;

(2) shall be allowed a reasonable time, as de-
termined by the board of inquiry, to prepare
for showing of cause for retention in an active
status;

(3) shall be allowed to appear in person and
to be represented by counsel at proceedings
before the board of inquiry; and

(4) shall be allowed full access to, and shall
be furnished copies of, records relevant to the
case, except that the board of inquiry shall
withhold any record that the Secretary con-
cerned determines should be withheld in the
interest of national security.

(b) SUMMARY OF RECORDS WITHHELD.—When a
record is withheld under subsection (a)(4), the
officer whose case is under consideration shall,
to the extent that the interest of national secu-
rity permits, be furnished a summary of the
record so withheld.

(Added Pub. L. 103-337, div. A, title XVI, §1611,
Oct. 5, 1994, 108 Stat. 2959.)

§14905. Officer considered for removal: retire-
ment or discharge

(a) VOLUNTARY RETIREMENT OR DISCHARGE.—At
any time during proceedings under this chapter
with respect to the removal of an officer from an
active status, the Secretary of the military de-
partment concerned may grant a request by the
officer—

(1) for voluntary retirement, if the officer is
qualified for retirement;

(2) for transfer to the Retired Reserve if the
officer has completed the years of service re-
quired for eligibility for retired pay under
chapter 1223 of this title and is otherwise eligi-
ble for transfer to the Retired Reserve; or

(3) for discharge in accordance with sub-
section (b)(3).

(b) REQUIRED RETIREMENT OR DISCHARGE.—AnN
officer removed from an active status under sec-
tion 14903 of this title shall—

(1) if eligible for voluntary retirement under
any provision of law on the date of such re-
moval, be retired in the grade and with the re-
tired pay for which he would be eligible if re-
tired under that provision;

(2) if eligible for transfer to the Retired Re-
serve and has completed the years of service
required for retired pay under chapter 1223 of
this title, be transferred to the Retired Re-
serve; and

(3) if ineligible for retirement or transfer to
the Retired Reserve under paragraph (1) or (2)
on the date of such removal—

(A) be honorably discharged in the grade
then held, in the case of an officer whose
case was brought under subsection (a) of sec-
tion 14902 of this title; or

(B) be discharged in the grade then held, in
the case of an officer whose case was brought
under subsection (b) of section 14902 of this
title.

(c) SEPARATION PAY.—An officer who is dis-
charged under subsection (b)(3) is entitled, if eli-
gible therefor, to separation pay under section
1174(c) of this title.
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