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or upon payment in full of the loan or sale or
transfer (as defined by the Secretary) of the
property, whichever occurs first. The term of
the mortgage shall not be less than 15 years, and
shall be repayable in equal monthly install-
ments of principal and fixed interest during the
mortgage term in an amount which would be
sufficient to retire a debt with the same prin-
cipal and fixed interest rate over a period not
exceeding 30 years. In the case of a mortgage
which will not be completely amortized during
the mortgage term, the principal obligation of
the mortgage may not exceed 85 percent of the
estimated value of the property or project. For
purposes of this section, the term ‘‘net appre-
ciated value” means the amount by which the
sales price of the property (less the mortgagor’s
selling costs) exceeds the actual project cost
after completion, as approved by the Secretary.
If there has been no sale or transfer at the time
the mortgagee’s share of net appreciated value
becomes payable, the sales price for purposes of
this section shall be determined by means of an
appraisal conducted in accordance with proce-
dures approved by the Secretary and provided
for in the mortgage.

(c) Entitlement of mortgagee upon default

In the event of a default, the mortgagee shall
be entitled to receive the benefits of insurance
in accordance with section 1713 of this title, but
such insurance benefits shall not include the
mortgagee’s share of net appreciated value. The
term ‘‘original principal face amount of the
mortgage’ as used in section 1713 of this title
shall not include the mortgagee’s share of net
appreciated value.

(d) Maximum percentage of net appreciated
value; disclosure requirements

The Secretary shall establish by regulation
the maximum percentage of net appreciated
value which may be payable to a mortgagee as
the mortgagee’s share. The Secretary shall also
establish disclosure requirements applicable to
mortgagees making mortgage loans pursuant to
this section, to assure that mortgagors are in-
formed of the characteristics of such mortgages.

(e) Inapplicability of State constitution, statute,
etc., limiting or prohibiting increases in out-
standing loan balance

Mortgages insured pursuant to this section
which contain provisions for sharing apprecia-
tion or which otherwise require or permit in-
creases in the outstanding loan balance which
are authorized under this section or under appli-
cable regulations shall not be subject to any
State constitution, statute, court decree, com-
mon law, rule, or public policy limiting or pro-
hibiting increases in the outstanding loan bal-
ance after execution of the mortgage.

(f) Number of dwelling units

The number of dwelling units included in prop-
erties covered by mortgages insured pursuant to
this section in any fiscal year may not exceed
5,000.

(June 27, 1934, ch. 847, title II, §253, as added
Pub. L. 98-181, title I [title IV, §445], Nov. 30,
1983, 97 Stat. 1226; amended Pub. L. 100-242, title
IV, §429(j), Feb. 5, 1988, 101 Stat. 1919.)
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AMENDMENTS

1988—Subsec. (b). Pub. L. 100-242, §429(j)(1), sub-
stituted ‘‘For purposes of this section, the term ‘net ap-
preciated value’ means the amount by which the sales
price of the property (less the mortgagor’s selling
costs) exceeds the actual project cost after completion,
as approved by the Secretary’ for ‘‘For purposes of this
section, the term ‘net appreciated value’ means the
amount by which the sales price of the property (less
the mortgagor’s selling costs) exceeds the value (or re-
placement cost, as appropriate) of the property at the
time the commitment to insure is issued (with adjust-
ments for capital improvements stipulated in the loan
contract)”’.

Subsec. (c). Pub. L. 100-242, §429(j)(2), (3), substituted
“in accordance with section 1713 of this title’’ for ‘‘in
accordance with section 1710 of this title” and ‘““The
term ‘original principal face amount of the mortgage’
as used in section 1713 of this title shall not include the
mortgagee’s share of net appreciated value’ for ‘‘The
term ‘original principal obligation of the mortgage’ as
used in section 1710(a) of this title shall not include the
mortgagee’s share of net appreciated value’.

§ 17152-19. Equity skimming penalty
(a) In general

Whoever, as an owner, agent, or manager, or
who is otherwise in custody, control, or posses-
sion of a multifamily project or a 1- to 4-family
residence that is security for a mortgage note
that is described in subsection (b), willfully uses
or authorizes the use of any part of the rents,
assets, proceeds, income, or other funds derived
from property covered by that mortgage note
for any purpose other than to meet reasonable
and necessary expenses that include expenses
approved by the Secretary if such approval is re-
quired, in a period during which the mortgage
note is in default or the project is in a nonsur-
plus cash position, as defined by the regulatory
agreement covering the property, or the mortga-
gor has failed to comply with the provisions of
such other form of regulatory control imposed
by the Secretary, shall be fined not more than
$500,000, imprisoned not more than 5 years, or
both.

(b) Mortgage notes described

For purposes of subsection (a), a mortgage
note is described in this subsection if it—

(1) is insured, acquired, or held by the Sec-
retary pursuant to this chapter;

(2) is made pursuant to section 1701q of this
title (including property still subject to sec-
tion 1701q program requirements that existed
before November 28, 1990); or

(3) is insured or held pursuant to section
1715z-22 of this title, but is not reinsured under
section 1715z-22 of this title.

(June 27, 1934, ch. 847, title II, §254, as added
Pub. L. 100-242, title IV, §416(b), Feb. 5, 1988, 101
Stat. 1908; amended Pub. L. 105-65, title V, §552,
Oct. 27, 1997, 111 Stat. 1412.)

AMENDMENTS

1997—Pub. L. 105-65 amended section generally. Prior
to amendment, section read as follows: ‘“Whoever, as an
owner, agent, or manager, or who is otherwise in cus-
tody, control, or possession of property that is security
for a mortgage note that is insured, acquired, or held
by the Secretary pursuant to section 1709, 1713, 1715e,
1715k, 17151(d)(3), 17151(d)(4), 17156n(f), 17156v, 1715w, 1715y,
1715z-1, 1715z-3(c), 1715z—6, 1716z-7, 1715z-9, 1743, or
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1748h-2 of this title, or subchapter IX-B of this chapter,
or is made pursuant to section 1701q of this title, will-
fully uses or authorizes the use of any part of the rents,
assets, proceeds, income or other funds derived from
property covered by such mortgage note during a pe-
riod when the mortgage note is in default or the project
is in a nonsurplus cash position as defined by the regu-
latory agreement covering such property, for any pur-
pose other than to meet actual or necessary expenses
that include expenses approved by the Secretary if such
approval is required under the terms of the regulatory
agreement, shall be fined not more than $250,000 or im-
prisoned not more than 5 years, or both.”

§17152-20. Insurance of home equity conversion
mortgages for elderly homeowners

(a) Purpose

The purpose of this section is to authorize the
Secretary to carry out a program of mortgage
insurance designed—

(1) to meet the special needs of elderly
homeowners by reducing the effect of the eco-
nomic hardship caused by the increasing costs
of meeting health, housing, and subsistence
needs at a time of reduced income, through
the insurance of home equity conversion mort-
gages to permit the conversion of a portion of
accumulated home equity into liquid assets;
and

(2) to encourage and increase the involve-
ment of mortgagees and participants in the
mortgage markets in the making and servic-
ing of home equity conversion mortgages for
elderly homeowners.

(b) Definitions

For purposes of this section:

(1) The terms ‘‘elderly homeowner’” and
‘“homeowner’” mean any homeowner who is, or
whose spouse is, at least 62 years of age or
such higher age as the Secretary may pre-
scribe.

(2) The terms ‘‘mortgagee’, ‘“‘mortgagor”’,
“real estate,”’! and ‘‘State’’ have the meanings
given such terms in section 1707 of this title.

(3) The term ‘‘home equity conversion mort-
gage’” means a first mortgage which provides
for future payments to the homeowner based
on accumulated equity and which a housing
creditor (as defined in section 3802(2) of this
title) is authorized to make (A) under any law
of the United States (other than section 3803 of
this title) or applicable agency regulations
thereunder; (B) in accordance with section 3803
of this title, notwithstanding any State con-
stitution, law, or regulation; or (C) under any
State constitution, law, or regulation.

(4) MORTGAGE.—The term ‘‘mortgage’ means
a first mortgage or first lien on real estate, in
fee simple, a first or subordinate mortgage or
lien on all stock allocated to a dwelling unit
in a residential cooperative housing corpora-
tion, or a first mortgage or first lien on a
leasehold—

(A) under a lease for not less than 99 years
that is renewable; or

(B) under a lease that has a term that ends
no earlier than the minimum number of
years, as specified by the Secretary, beyond

150 in original. The comma probably should follow the closed
quotes.
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the actuarial life expectancy of the mortga-
gor or comortgagor, whichever is the later
date.

(5) FIRST MORTGAGE.—The term ‘‘first mort-
gage’” means such classes of first liens as are
commonly given to secure advances on, or the
unpaid purchase price of, real estate or a first
or subordinate lien on all stock allocated to a
dwelling unit in a residential cooperative
housing corporation, under the laws of the
State in which the real estate or dwelling unit
is located, together with the credit instru-
ments, if any, secured thereby.

(c) Insurance authority

The Secretary may, upon application by a
mortgagee, insure any home equity conversion
mortgage eligible for insurance under this sec-
tion and, upon such terms and conditions as the
Secretary may prescribe, make commitments
for the insurance of such mortgages prior to the
date of their execution or disbursement to the
extent that the Secretary determines such
mortgages—

(1) have promise for improving the financial
situation or otherwise meeting the special
needs of elderly homeowners;

(2) will include appropriate safeguards for
mortgagors to offset the special risks of such
mortgages; and

(3) have a potential for acceptance in the
mortgage market.

(d) Eligibility requirements

To be eligible for insurance under this section,
a mortgage shall—
(1) have been originated by a mortgagee ap-
proved by the Secretary;
(2) have been executed by a mortgagor who—

(A) qualifies as an elderly homeowner;

(B) has received adequate counseling, as
provided in subsection (f), by an independent
third party that is not, either directly or in-
directly, associated with or compensated by
a party involved in—

(i) originating or servicing the mortgage;

(ii) funding the loan underlying the
mortgage; or

(iii) the sale of annuities, investments,
long-term care insurance, or any other
type of financial or insurance product;

(C) has received full disclosure, as pre-
scribed by the Secretary, of all costs charged
to the mortgagor, including costs of estate
planning, financial advice, and other serv-
ices that are related to the mortgage but are
not required to obtain the mortgage, which
disclosure shall clearly state which charges
are required to obtain the mortgage and
which are not required to obtain the mort-
gage; and

(D) meets any additional requirements
prescribed by the Secretary;

(3) be secured by a dwelling that is designed
principally for a 1- to 4-family residence in
which the mortgagor occupies 1 of the units;

(4) provide that prepayment, in whole or in
part, may be made without penalty at any
time during the period of the mortgage;

(5) provide for a fixed or variable interest
rate or future sharing between the mortgagor
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