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the Commission determines is necessary or ap-
propriate in the public interest or for the pro-
tection of investors, establish a system for the
assignment of nationally recognized statis-
tical rating organizations to determine the
initial credit ratings of structured finance
products, in a manner that prevents the is-
suer, sponsor, or underwriter of the structured
finance product from selecting the nationally
recognized statistical rating organization that
will determine the initial credit ratings and
monitor such credit ratings. In issuing any
rule under this paragraph, the Commission
shall give thorough consideration to the provi-
sions of section 15E(w) of the Securities Ex-
change Act of 1934, as that provision would
have been added by section 939D of H.R. 4173
(111th Congress), as passed by the Senate on
May 20, 2010, and shall implement the system
described in such section 939D unless the Com-
mission determines that an alternative system
would better serve the public interest and the
protection of investors.

(2) Rule of construction

Nothing in this subsection may be construed
to limit or suspend any other rulemaking au-
thority of the Commission.

(Pub. L. 111-208, title IX, §939F, July 21, 2010, 124
Stat. 1889.)

REFERENCES IN TEXT

Section 3(a)(77) of the Securities Exchange Act of
1934, referred to in subsec. (a), was redesignated section
3(a)(79) of that Act by Pub. L. 112-106, title I, §101(b)(1),
Apr. 5, 2012, 126 Stat. 307, and is classified to section
78c(a)(79) of this title.

Section 941, referred to in subsec. (a), means section
941 of Pub. L. 111-203.

Section 15E of the Securities Exchange Act of 1934,
referred to in subsec. (d)(1), is classified to section 780-7
of this title.

H.R. 4173, referred to in subsec. (d)(1), became Pub. L.
111-203. As enacted, section 939D of Pub. L. 111-203 did
not add a subsec. (w) to section 15E of the Securities
Exchange Act of 1934 (15 U.S.C. 780-7) but enacted pro-
visions set out as a note below. For the provisions of
section 15E(w) of the Securities Exchange Act of 1934,
as that provision would have been added by section
939D of H.R. 4173 (111th Congress), as passed by the Sen-
ate on May 20, 2010, see 156 Cong. Rec. 80 at pp. S4338,
$4339 (daily ed. May 25, 2010).

CODIFICATION

Section was enacted as part of the Investor Protec-
tion and Securities Reform Act of 2010 and also as part
of the Dodd-Frank Wall Street Reform and Consumer
Protection Act, and not as part of the Securities Ex-
change Act of 1934 which comprises this chapter.

EFFECTIVE DATE

Section effective 1 day after July 21, 2010, except as
otherwise provided, see section 4 of Pub. L. 111-203, set
out as a note under section 5301 of Title 12, Banks and
Banking.

GOVERNMENT ACCOUNTABILITY OFFICE STUDY ON
ALTERNATIVE BUSINESS MODELS

Pub. L. 111-203, title IX, §939D, July 21, 2010, 124 Stat.
1888, provided that:

‘‘(a) STUDY.—The Comptroller General of the United
States shall conduct a study on alternative means for
compensating nationally recognized statistical rating
organizations in order to create incentives for nation-
ally recognized statistical rating organizations to pro-
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vide more accurate credit ratings, including any statu-
tory changes that would be required to facilitate the
use of an alternative means of compensation.

‘“(b) REPORT.—Not later than 18 months after the date
of enactment of this Act [July 21, 2010], the Comptrol-
ler General shall submit to the Committee on Banking,
Housing, and Urban Affairs of the Senate and the Com-
mittee on Financial Services of the House of Rep-
resentatives a report on the results of the study con-
ducted under subsection (a), including recommenda-
tions, if any, for providing incentives to credit rating
agencies to improve the credit rating process.”

[For definition of ‘‘nationally recognized statistical
rating organization’ as used in section 939D of Pub. L.
111-203, set out above, see section 5301 of Title 12, Banks
and Banking.]

DEFINITIONS

For definitions of terms used in this section, see sec-
tion 5301 of Title 12, Banks and Banking.

§ 780-10. Registration and regulation of security-
based swap dealers and major security-based
swap participants

(a) Registration
(1) Security-based swap dealers

It shall be unlawful for any person to act as
a security-based swap dealer unless the person
is registered as a security-based swap dealer
with the Commission.

(2) Major security-based swap participants

It shall be unlawful for any person to act as
a major security-based swap participant un-
less the person is registered as a major secu-
rity-based swap participant with the Commis-
sion.

(b) Requirements
(1) In general

A person shall register as a security-based
swap dealer or major security-based swap par-
ticipant by filing a registration application
with the Commission.

(2) Contents
(A) In general

The application shall be made in such form
and manner as prescribed by the Commis-
sion, and shall contain such information, as
the Commission considers necessary con-
cerning the business in which the applicant
is or will be engaged.

(B) Continual reporting

A person that is registered as a security-
based swap dealer or major security-based
swap participant shall continue to submit to
the Commission reports that contain such
information pertaining to the business of
the person as the Commission may require.

(3) Expiration

Each registration under this section shall
expire at such time as the Commission may
prescribe by rule or regulation.

(4) Rules

Except as provided in subsections (d) and (e),
the Commission may prescribe rules applica-
ble to security-based swap dealers and major
security-based swap participants, including
rules that limit the activities of non-bank se-
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curity-based swap dealers and major security-
based swap participants.

(5) Transition

Not later than 1 year after July 21, 2010, the
Commission shall issue rules under this sec-
tion to provide for the registration of secu-
rity-based swap dealers and major security-
based swap participants.

(6) Statutory disqualification

Except to the extent otherwise specifically
provided by rule, regulation, or order of the
Commission, it shall be unlawful for a secu-
rity-based swap dealer or a major security-
based swap participant to permit any person
associated with a security-based swap dealer
or a major security-based swap participant
who is subject to a statutory disqualification
to effect or be involved in effecting security-
based swaps on behalf of the security-based
swap dealer or major security-based swap par-
ticipant, if the security-based swap dealer or
major security-based swap participant knew,
or in the exercise of reasonable care should
have known, of the statutory disqualification.

(¢) Dual registration
(1) Security-based swap dealer

Any person that is required to be registered
as a security-based swap dealer under this sec-
tion shall register with the Commission, re-
gardless of whether the person also is reg-
istered with the Commodity Futures Trading
Commission as a swap dealer.

(2) Major security-based swap participant

Any person that is required to be registered
as a major security-based swap participant
under this section shall register with the Com-
mission, regardless of whether the person also
is registered with the Commodity Futures
Trading Commission as a major swap partici-
pant.

(d) Rulemaking
(1) In general

The Commission shall adopt rules for per-
sons that are registered as security-based swap

dealers or major security-based swap partici-
pants under this section.

(2) Exception for prudential requirements
(A) In general
The Commission may not prescribe rules
imposing prudential requirements on secu-
rity-based swap dealers or major security-
based swap participants for which there is a
prudential regulator.

(B) Applicability

Subparagraph (A) does not limit the au-
thority of the Commission to prescribe rules
as directed under this section.
(e) Capital and margin requirements
(1) In general

(A) Security-based swap dealers and major

security-based swap participants that are
banks

Each registered security-based swap dealer
and major security-based swap participant
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for which there is not a prudential regulator
shall meet such minimum capital require-
ments and minimum initial and variation
margin requirements as the prudential regu-
lator shall by rule or regulation prescribe
under paragraph (2)(A).
(B) Security-based swap dealers and major
security-based swap participants that are
not banks

Each registered security-based swap dealer
and major security-based swap participant
for which there is not a prudential regulator
shall meet such minimum capital require-
ments and minimum initial and variation
margin requirements as the Commission
shall by rule or regulation prescribe under
paragraph (2)(B).

(2) Rules

(A) Security-based swap dealers and major
security-based swap participants that are
banks

The prudential regulators, in consultation
with the Commission and the Commodity
Futures Trading Commission, shall adopt
rules for security-based swap dealers and
major security-based swap participants,
with respect to their activities as a swap
dealer or major swap participant, for which
there is a prudential regulator imposing—

(i) capital requirements; and
(ii) both initial and variation margin re-
quirements on all security-based swaps
that are not cleared by a registered clear-
ing agency.
(B) Security-based swap dealers and major
security-based swap participants that are
not banks

The Commission shall adopt rules for secu-
rity-based swap dealers and major security-
based swap participants, with respect to
their activities as a swap dealer or major
swap participant, for which there is not a
prudential regulator imposing—

(i) capital requirements; and

(ii) both initial and variation margin re-
quirements on all swaps that are not
cleared by a registered clearing agency.

(C) Capital

In setting capital requirements for a per-
son that is designated as a security-based
swap dealer or a major security-based swap
participant for a single type or single class
or category of security-based swap or activi-
ties, the prudential regulator and the Com-
mission shall take into account the risks as-
sociated with other types of security-based
swaps or classes of security-based swaps or
categories of security-based swaps engaged
in and the other activities conducted by that
person that are not otherwise subject to reg-
ulation applicable to that person by virtue
of the status of the person.

(3) Standards for capital and margin
(A) In general

To offset the greater risk to the security-
based swap dealer or major security-based
swap participant and the financial system
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arising from the use of security-based swaps
that are not cleared, the requirements im-
posed under paragraph (2) shall—

(i) help ensure the safety and soundness
of the security-based swap dealer or major
security-based swap participant; and

(ii) be appropriate for the risk associated
with the non-cleared security-based swaps
held as a security-based swap dealer or
major security-based swap participant.

(B) Rule of construction
(i) In general

Nothing in this section shall limit, or be
construed to limit, the authority—

(I) of the Commission to set financial
responsibility rules for a broker or deal-
er registered pursuant to section 780(b)
of this title (except for section 780(b)(11)
thereof) in accordance with section
780(c)(3) of this title; or

(IT) of the Commodity Futures Trading
Commission to set financial responsibil-
ity rules for a futures commission mer-
chant or introducing broker registered
pursuant to section 4f(a) of the Commod-
ity Exchange Act [7 U.S.C. 6f(a)] (except
for section 4f(a)(3) [7 U.S.C. 6f(a)(3)]
thereof) in accordance with section 4f(b)
of the Commodity Exchange Act [7
U.S.C. 6f(b)].

(ii) Futures commission merchants and
other dealers

A futures commission merchant, intro-
ducing broker, broker, or dealer shall
maintain sufficient capital to comply with
the stricter of any applicable capital re-
quirements to which such futures commis-
sion merchant, introducing broker, broker,
or dealer is subject to under this chapter
or the Commodity Exchange Act [7 U.S.C.
1 et seq.].

(C) Margin requirements

In prescribing margin requirements under
this subsection, the prudential regulator
with respect to security-based swap dealers
and major security-based swap participants
that are depository institutions, and the
Commission with respect to security-based
swap dealers and major security-based swap
participants that are not depository institu-
tions shall permit the use of noncash collat-
eral, as the regulator or the Commission de-
termines to be consistent with—

(i) preserving the financial integrity of
markets trading security-based swaps; and
(ii) preserving the stability of the United

States financial system.

(D) Comparability of capital and margin re-
quirements

(1) In general

The prudential regulators, the Commis-
sion, and the Securities and Exchange
Commission shall periodically (but not
less frequently than annually) consult on
minimum capital requirements and mini-
mum initial and variation margin require-
ments.
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(ii) Comparability
The entities described in clause (i) shall,
to the maximum extent practicable, estab-
lish and maintain comparable minimum
capital requirements and minimum initial
and variation margin requirements, in-
cluding the use of noncash collateral, for—
(I) security-based swap dealers; and
(IT) major security-based swap partici-
pants.
(4) Applicability with respect to counterparties

The requirements of paragraphs (2)(A)(ii)
and (2)(B)(ii) shall not apply to a security-
based swap in which a counterparty qualifies
for an exception under section 78c-3(g)(1) of
this title or satisfies the criteria in section
78¢-3(2)(4) of this title.

(f) Reporting and recordkeeping

(1) In general

Each registered security-based swap dealer
and major security-based swap participant—

(A) shall make such reports as are required
by the Commission, by rule or regulation,
regarding the transactions and positions and
financial condition of the registered secu-
rity-based swap dealer or major security-
based swap participant;

(B)(i) for which there is a prudential regu-
lator, shall keep books and records of all ac-
tivities related to the business as a security-
based swap dealer or major security-based
swap participant in such form and manner
and for such period as may be prescribed by
the Commission by rule or regulation; and

(ii) for which there is no prudential regu-
lator, shall keep books and records in such
form and manner and for such period as may
be prescribed by the Commission by rule or
regulation; and

(C) shall keep books and records described
in subparagraph (B) open to inspection and
examination by any representative of the
Commission.

(2) Rules

The Commission shall adopt rules governing
reporting and recordkeeping for security-based
swap dealers and major security-based swap
participants.

(g) Daily trading records

(1) In general

Each registered security-based swap dealer
and major security-based swap participant
shall maintain daily trading records of the se-
curity-based swaps of the registered security-
based swap dealer and major security-based
swap participant and all related records (in-
cluding related cash or forward transactions)
and recorded communications, including elec-
tronic mail, instant messages, and recordings
of telephone calls, for such period as may be
required by the Commission by rule or regula-
tion.

(2) Information requirements

The daily trading records shall include such
information as the Commission shall require
by rule or regulation.

(3) Counterparty records

Each registered security-based swap dealer

and major security-based swap participant
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shall maintain daily trading records for each
counterparty in a manner and form that is
identifiable with each security-based swap
transaction.

(4) Audit trail

Each registered security-based swap dealer
and major security-based swap participant
shall maintain a complete audit trail for con-
ducting comprehensive and accurate trade re-
constructions.

(5) Rules

The Commission shall adopt rules governing
daily trading records for security-based swap
dealers and major security-based swap partici-
pants.

(h) Business conduct standards
(1) In general

Each registered security-based swap dealer
and major security-based swap participant
shall conform with such business conduct
standards as prescribed in paragraph (3) and as
may be prescribed by the Commission by rule
or regulation that relate to—

(A) fraud, manipulation, and other abusive
practices involving security-based swaps (in-
cluding security-based swaps that are of-
fered but not entered into);

(B) diligent supervision of the business of
the registered security-based swap dealer
and major security-based swap participant;

(C) adherence to all applicable position
limits; and

(D) such other matters as the Commission
determines to be appropriate.

(2) Responsibilities with respect to special en-
tities

(A) Advising special entities

A security-based swap dealer or major se-
curity-based swap participant that acts as
an advisor to! special entity regarding a se-
curity-based swap shall comply with the re-
quirements of paragraph (4) with respect to
such special entity.

(B) Entering of security-based swaps with re-

spect to special entities

A security-based swap dealer that enters
into or offers to enter intol security-based
swap with a special entity shall comply with
the requirements of paragraph (5) with re-
spect to such special entity.

(C) Special entity defined

For purposes of this subsection, the term
‘‘special entity” means—

(i) a Federal agency;

(ii) a State, State agency, city, county,
municipality, or other political subdivi-
sion of a State or;

(iii) any employee benefit plan, as de-
fined in section 3 of the Employee Retire-
ment Income Security Act of 1974 (29
U.S.C. 1002);

(iv) any governmental plan, as defined in
section 3 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002);
or
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(v) any endowment, including an endow-
ment that is an organization described in
section 501(c)(3) of title 26.

(3) Business conduct requirements

Business conduct requirements adopted by
the Commission shall—

(A) establish a duty for a security-based
swap dealer or major security-based swap
participant to verify that any counterparty
meets the eligibility standards for an eligi-
ble contract participant;

(B) require disclosure by the security-
based swap dealer or major security-based
swap participant to any counterparty to the
transaction (other than a security-based
swap dealer, major security-based swap par-
ticipant, security-based swap dealer, or
major security-based swap participant) of—

(i) information about the material risks
and characteristics of the security-based
swap;

(ii) any material incentives or conflicts
of interest that the security-based swap
dealer or major security-based swap par-
ticipant may have in connection with the
security-based swap; and

(iii)(I) for cleared security-based swaps,
upon the request of the counterparty, re-
ceipt of the daily mark of the transaction
from the appropriate derivatives clearing
organization; and

(IT) for uncleared security-based swaps,
receipt of the daily mark of the trans-
action from the security-based swap dealer
or the major security-based swap partici-
pant;

(C) establish a duty for a security-based
swap dealer or major security-based swap
participant to communicate in a fair and
balanced manner based on principles of fair
dealing and good faith; and

(D) establish such other standards and re-
quirements as the Commission may deter-
mine are appropriate in the public interest,
for the protection of investors, or otherwise
in furtherance of the purposes of this chap-
ter.

(4) Special requirements for security-based
swap dealers acting as advisors
(A) In general

It shall be unlawful for a security-based
swap dealer or major security-based swap
participant—

(i) to employ any device, scheme, or arti-
fice to defraud any special entity or pro-
spective customer who is a special entity;

(ii) to engage in any transaction, prac-
tice, or course of business that operates as
a fraud or deceit on any special entity or
prospective customer who is a special en-
tity; or

(iii) to engage in any act, practice, or
course of business that is fraudulent, de-
ceptive, or manipulative.

(B) Duty

Any security-based swap dealer that acts
as an advisor to a special entity shall have
a duty to act in the best interests of the spe-
cial entity.
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(C) Reasonable efforts

Any security-based swap dealer that acts
as an advisor to a special entity shall make
reasonable efforts to obtain such informa-
tion as is necessary to make a reasonable de-
termination that any security-based swap
recommended by the security-based swap
dealer is in the best interests of the special
entity, including information relating to—

(i) the financial status of the special en-
tity;

(ii) the tax status of the special entity;

(iii) the investment or financing objec-
tives of the special entity; and

(iv) any other information that the Com-
mission may prescribe by rule or regula-
tion.

(5) Special requirements for security-based
swap dealers as counterparties to special
entities

(A) In general

Any security-based swap dealer or major
security-based swap participant that offers
to or enters into a security-based swap with
a special entity shall—

(i) comply with any duty established by
the Commission for a security-based swap
dealer or major security-based swap par-
ticipant, with respect to a counterparty
that is an eligible contract participant
within the meaning of subclause (I) or (II)
of clause (vii) of section 1a(18) of the Com-
modity Exchange Act [7 U.S.C. 1a(18)], that
requires the security-based swap dealer or
major security-based swap participant to
have a reasonable basis to believe that the
counterparty that is a special entity has
an independent representative that—

(I) has sufficient knowledge to evalu-
ate the transaction and risks;

(IT) is not subject to a statutory dis-
qualification;

(ITT) is independent of the security-
based swap dealer or major security-
based swap participant;

(IV) undertakes a duty to act in the
best interests of the counterparty it rep-
resents;

(V) makes appropriate disclosures;

(VI) will provide written representa-
tions to the special entity regarding fair
pricing and the appropriateness of the
transaction; and

(VII) in the case of employee benefit
plans subject to the Employee Retire-
ment Income Security act? of 1974 [29
U.S.C. 1001 et seq.], is a fiduciary as de-
fined in section 3 of that Act (29 U.S.C.
1002); and

(ii) before the initiation of the trans-
action, disclose to the special entity in
writing the capacity in which the security-
based swap dealer is acting.

(B) Commission authority

The Commission may establish such other
standards and requirements under this para-
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graph as the Commission may determine are
appropriate in the public interest, for the
protection of investors, or otherwise in fur-
therance of the purposes of this chapter.

(6) Rules

The Commission shall prescribe rules under
this subsection governing business conduct
standards for security-based swap dealers and
major security-based swap participants.

(7) Applicability

This subsection shall not apply with respect
to a transaction that is—

(A) initiated by a special entity on an ex-
change or security-based swaps execution fa-
cility; and

(B) the security-based swap dealer or
major security-based swap participant does
not know the identity of the counterparty to
the transaction.

(i) Documentation standards
(1) In general

Each registered security-based swap dealer
and major security-based swap participant
shall conform with such standards as may be
prescribed by the Commission, by rule or regu-
lation, that relate to timely and accurate con-
firmation, processing, netting, documentation,
and valuation of all security-based swaps.

(2) Rules

The Commission shall adopt rules governing
documentation standards for security-based
swap dealers and major security-based swap
participants.

(j) Duties

Each registered security-based swap dealer
and major security-based swap participant shall,
at all times, comply with the following require-
ments:

(1) Monitoring of trading

The security-based swap dealer or major se-
curity-based swap participant shall monitor
its trading in security-based swaps to prevent
violations of applicable position limits.

(2) Risk management procedures

The security-based swap dealer or major se-
curity-based swap participant shall establish
robust and professional risk management sys-
tems adequate for managing the day-to-day
business of the security-based swap dealer or
major security-based swap participant.

(3) Disclosure of general information

The security-based swap dealer or major se-
curity-based swap participant shall disclose to
the Commission and to the prudential regu-
lator for the security-based swap dealer or
major security-based swap participant, as ap-
plicable, information concerning—

(A) terms and conditions of its security-
based swaps;

(B) security-based swap trading oper-
ations, mechanisms, and practices;

(C) financial integrity protections relating
to security-based swaps; and

(D) other information relevant to its trad-
ing in security-based swaps.
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(4) Ability to obtain information

The security-based swap dealer or major se-
curity-based swap participant shall—

(A) establish and enforce internal systems
and procedures to obtain any necessary in-
formation to perform any of the functions
described in this section; and

(B) provide the information to the Com-
mission and to the prudential regulator for
the security-based swap dealer or major se-
curity-based swap participant, as applicable,
on request.

(5) Conflicts of interest

The security-based swap dealer and major
security-based swap participant shall imple-
ment conflict-of-interest systems and proce-
dures that—

(A) establish structural and institutional
safeguards to ensure that the activities of
any person within the firm relating to re-
search or analysis of the price or market for
any security-based swap or acting in a role
of providing clearing activities or making
determinations as to accepting clearing cus-
tomers are separated by appropriate infor-
mational partitions within the firm from the
review, pressure, or oversight of persons
whose involvement in pricing, trading, or
clearing activities might potentially bias
their judgment or supervision and con-
travene the core principles of open access
and the business conduct standards de-
scribed in this chapter; and

(B) address such other issues as the Com-
mission determines to be appropriate.

(6) Antitrust considerations

Unless necessary or appropriate to achieve
the purposes of this chapter, the security-
based swap dealer or major security-based
swap participant shall not—

(A) adopt any process or take any action
that results in any unreasonable restraint of
trade; or

(B) impose any material anticompetitive
burden on trading or clearing.

(7) Rules

The Commission shall prescribe rules under
this subsection governing duties of security-
based swap dealers and major security-based
swap participants.

(k) Designation of chief compliance officer
(1) In general

Each security-based swap dealer and major
security-based swap participant shall des-
ignate an individual to serve as a chief compli-
ance officer.

(2) Duties

The chief compliance officer shall—

(A) report directly to the board or to the
senior officer of the security-based swap
dealer or major security-based swap partici-
pant;

(B) review the compliance of the security-
based swap dealer or major security-based
swap participant with respect to the secu-
rity-based swap dealer and major security-
based swap participant requirements de-
scribed in this section;
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(C) in consultation with the board of direc-
tors, a body performing a function similar to
the board, or the senior officer of the organi-
zation, resolve any conflicts of interest that
may arise;

(D) be responsible for administering each
policy and procedure that is required to be
established pursuant to this section;

(E) ensure compliance with this chapter
(including regulations) relating to security-
based swaps, including each rule prescribed
by the Commission under this section;

(F) establish procedures for the remedi-
ation of noncompliance issues identified by
the chief compliance officer through any—

(i) compliance office review;

(ii) look-back;

(iii) internal or external audit finding;
(iv) self-reported error; or

(v) validated complaint; and

(G) establish and follow appropriate proce-
dures for the handling, management re-
sponse, remediation, retesting, and closing
of noncompliance issues.

(3) Annual reports
(A) In general

In accordance with rules prescribed by the
Commission, the chief compliance officer
shall annually prepare and sign a report that
contains a description of—

(i) the compliance of the security-based
swap dealer or major swap Dparticipant
with respect to this chapter (including reg-
ulations); and

(ii) each policy and procedure of the se-
curity-based swap dealer or major secu-
rity-based swap participant of the chief
compliance officer (including the code of
ethics and conflict of interest policies).

(B) Requirements

A compliance report under subparagraph
(A) shall—

(i) accompany each appropriate financial
report of the security-based swap dealer or
major security-based swap participant
that is required to be furnished to the
Commission pursuant to this section; and

(ii) include a certification that, under
penalty of law, the compliance report is
accurate and complete.

() Enforcement and administrative proceeding

authority
(1) Primary enforcement authority
(A) Securities and Exchange Commission

Except as provided in subparagraph (B),
(C), or (D), the Commission shall have pri-
mary authority to enforce subtitle B, and
the amendments made by subtitle B of the
Wall Street Transparency and Accountabil-
ity Act of 2010, with respect to any person.

(B) Prudential regulators

The prudential regulators shall have ex-
clusive authority to enforce the provisions
of subsection (e) and other prudential re-
quirements of this chapter (including risk
management standards), with respect to se-
curity-based swap dealers or major security-
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based swap participants for which they are
the prudential regulator.

(C) Referral

(i) Violations of nonprudential require-
ments

If the appropriate Federal banking agen-
cy for security-based swap dealers or
major security-based swap participants
that are depository institutions has cause
to believe that such security-based swap
dealer or major security-based swap par-
ticipant may have engaged in conduct that
constitutes a violation of the nonpruden-
tial requirements of this section or rules
adopted by the Commission thereunder,
the agency may recommend in writing to
the Commission that the Commission ini-
tiate an enforcement proceeding as au-
thorized under this chapter. The recom-
mendation shall be accompanied by a writ-
ten explanation of the concerns giving rise
to the recommendation.

(ii) Violations of prudential requirements

If the Commission has cause to believe
that a securities-based swap dealer or
major securities-based swap participant
that has a prudential regulator may have
engaged in conduct that constitute?3 a vio-
lation of the prudential requirements of
subsection (e) or rules adopted thereunder,
the Commission may recommend in writ-
ing to the prudential regulator that the
prudential regulator initiate an enforce-
ment proceeding as authorized under this
chapter. The recommendation shall be ac-
companied by a written explanation of the
concerns giving rise to the recommenda-
tion.

(D) Backstop enforcement authority

(i) Initiation of enforcement proceeding by
prudential regulator

If the Commission does not initiate an
enforcement proceeding before the end of
the 90-day period beginning on the date on
which the Commission receives a written
report under subsection¢ (C)(i), the pru-
dential regulator may initiate an enforce-
ment proceeding.

(ii) Initiation of enforcement proceeding by
Commission

If the prudential regulator does not ini-
tiate an enforcement proceeding before the
end of the 90-day period beginning on the
date on which the prudential regulator re-
ceives a written report under subsection?
(C)(ii), the Commission may initiate an en-
forcement proceeding.

(2) Censure, denial, suspension; notice and
hearing

The Commission, by order, shall censure,
place limitations on the activities, functions,
or operations of, or revoke the registration of
any security-based swap dealer or major secu-
rity-based swap participant that has reg-

3So0 in original. Probably should be ‘“‘constitutes’.
480 in original. Probably should be ‘‘subparagraph’.
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istered with the Commission pursuant to sub-
section (b) if the Commission finds, on the
record after notice and opportunity for hear-
ing, that such censure, placing of limitations,
or revocation is in the public interest and that
such security-based swap dealer or major secu-
rity-based swap participant, or any person as-
sociated with such security-based swap dealer
or major security-based swap participant ef-
fecting or involved in effecting transactions in
security-based swaps on behalf of such secu-
rity-based swap dealer or major security-based
swap participant, whether prior or subsequent
to becoming so associated—

(A) has committed or omitted any act, or
is subject to an order or finding, enumerated
in subparagraph (A), (D), or (E) of paragraph
(4) of section 780(b) of this title;

(B) has been convicted of any offense speci-
fied in subparagraph (B) of such paragraph
(4) within 10 years of the commencement of
the proceedings under this subsection;

(C) is enjoined from any action, conduct,
or practice specified in subparagraph (C) of
such paragraph (4);

(D) is subject to an order or a final order
specified in subparagraph (F) or (H), respec-
tively, of such paragraph (4); or

(E) has been found by a foreign financial
regulatory authority to have committed or
omitted any act, or violated any foreign
statute or regulation, enumerated in sub-
paragraph (G) of such paragraph (4).

(3) Associated persons

With respect to any person who is associ-
ated, who is seeking to become associated, or,
at the time of the alleged misconduct, who
was associated or was seeking to become asso-
ciated with a security-based swap dealer or
major security-based swap participant for the
purpose of effecting or being involved in ef-
fecting security-based swaps on behalf of such
security-based swap dealer or major security-
based swap participant, the Commission, by
order, shall censure, place limitations on the
activities or functions of such person, or sus-
pend for a period not exceeding 12 months, or
bar such person from being associated with a
security-based swap dealer or major security-
based swap participant, if the Commission
finds, on the record after notice and oppor-
tunity for a hearing, that such censure, plac-
ing of limitations, suspension, or bar is in the
public interest and that such person—

(A) has committed or omitted any act, or
is subject to an order or finding, enumerated
in subparagraph (A), (D), or (E) of paragraph
(4) of section 780(b) of this title;

(B) has been convicted of any offense speci-
fied in subparagraph (B) of such paragraph
(4) within 10 years of the commencement of
the proceedings under this subsection;

(C) is enjoined from any action, conduct,
or practice specified in subparagraph (C) of
such paragraph (4);

(D) is subject to an order or a final order
specified in subparagraph (F) or (H), respec-
tively, of such paragraph (4); or

(E) has been found by a foreign financial
regulatory authority to have committed or
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omitted any act, or violated any foreign
statute or regulation, enumerated in sub-
paragraph (G) of such paragraph (4).

(4) Unlawful conduct

It shall be unlawful—

(A) for any person as to whom an order
under paragraph (3) is in effect, without the
consent of the Commission, willfully to be-
come, or to be, associated with a security-
based swap dealer or major security-based
swap participant in contravention of such
order; or

(B) for any security-based swap dealer or
major security-based swap participant to
permit such a person, without the consent of
the Commission, to become or remain a per-
son associated with the security-based swap
dealer or major security-based swap partici-
pant in contravention of such order, if such
security-based swap dealer or major secu-
rity-based swap participant knew, or in the
exercise of reasonable care should have
known, of such order.

(June 6, 1934, ch. 404, title I, §15F, as added Pub.
L. 111-203, title VII, §764(a), July 21, 2010, 124
Stat. 1784; amended Pub. L. 1141, title III,
§302(b), Jan. 12, 2015, 129 Stat. 28.)
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§ 780-11. Credit risk retention
(a) Definitions

In this section—

(1) the term ‘‘Federal banking agencies”
means the Office of the Comptroller of the
Currency, the Board of Governors of the Fed-
eral Reserve System, and the Federal Deposit
Insurance Corporation;

(2) the term ‘‘insured depository institution”’
has the same meaning as in section 1813(c) of
title 12;

(3) the term ‘‘securitizer’” means—

(A) an issuer of an asset-backed security;
or

(B) a person who organizes and initiates an
asset-backed securities transaction by sell-
ing or transferring assets, either directly or
indirectly, including through an affiliate, to
the issuer; and

(4) the term ‘‘originator’” means a person
who—

(A) through the extension of credit or
otherwise, creates a financial asset that
collateralizes an asset-backed security; and

(B) sells an asset directly or indirectly to
a securitizer.

(b) Regulations required
(1) In general

Not later than 270 days after July 21, 2010,
the Federal banking agencies and the Commis-
sion shall jointly prescribe regulations to re-
quire any securitizer to retain an economic in-
terest in a portion of the credit risk for any
asset that the securitizer, through the issu-
ance of an asset-backed security, transfers,
sells, or conveys to a third party.

(2) Residential mortgages

Not later than 270 days after July 21, 2010,
the Federal banking agencies, the Commis-
sion, the Secretary of Housing and Urban De-
velopment, and the Federal Housing Finance
Agency, shall jointly prescribe regulations to
require any securitizer to retain an economic
interest in a portion of the credit risk for any
residential mortgage asset that the
securitizer, through the issuance of an asset-
backed security, transfers, sells, or conveys to
a third party.

(c) Standards for regulations
(1) Standards

The regulations prescribed under subsection
(b) shall—

(A) prohibit a securitizer from directly or
indirectly hedging or otherwise transferring
the credit risk that the securitizer is re-
quired to retain with respect to an asset;

(B) require a securitizer to retain—

(i) not less than 5 percent of the credit
risk for any asset—

(ID that is not a qualified residential
mortgage that is transferred, sold, or
conveyed through the issuance of an
asset-backed security by the securitizer;
or

(IT) that is a qualified residential mort-
gage that is transferred, sold, or con-
veyed through the issuance of an asset-
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