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tion is false, or omits to state a fact nec-
essary in order to make the statement 
made not misleading, with actual knowl-
edge that, as a result of the omission, 
one of the material representations of 
the covered person is false; and 

(II) persons are likely to reasonably 
rely on that misrepresentation or omis-
sion; and 

(ii) with respect to an action that is 
based on any conduct that is not described 
in clause (i), if that covered person en-
gages in that conduct with actual knowl-
edge of the facts and circumstances that 
make the conduct of that covered person a 
violation of the securities laws; 

(B) reckless conduct by a covered person 
shall not be construed to constitute a know-
ing commission of a violation of the securi-
ties laws by that covered person; 

(C) the term ‘‘covered person’’ means— 
(i) a defendant in any private action 

arising under this chapter; or 
(ii) a defendant in any private action 

arising under section 77k of this title, who 
is an outside director of the issuer of the 
securities that are the subject of the ac-
tion; and 

(D) the term ‘‘outside director’’ shall have 
the meaning given such term by rule or reg-
ulation of the Commission. 

(June 6, 1934, ch. 404, title I, § 21D, as added and 
amended Pub. L. 104–67, title I, § 101(b), title II, 
§ 201(a), Dec. 22, 1995, 109 Stat. 743, 758; Pub. L. 
105–353, title I, § 101(b)(2), title III, § 301(b)(13), 
Nov. 3, 1998, 112 Stat. 3233, 3236; Pub. L. 111–203, 
title IX, § 933(b), July 21, 2010, 124 Stat. 1883.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this title’’. See References in Text note set out under 

section 78a of this title. 

The Federal Rules of Civil Procedure, referred to in 

subsecs. (a)(1), (3)(A)(iii), (B)(iii)(I)(cc), (vi), (8), 

(b)(3)(C)(i), and (c), are set out in the Appendix to Title 

28, Judiciary and Judicial Procedure. 

AMENDMENTS 

2010—Subsec. (b)(2). Pub. L. 111–203 designated exist-

ing provisions as subpar. (A), inserted heading, sub-

stituted ‘‘Except as provided in subparagraph (B), in 

any’’ for ‘‘In any’’, and added subpar. (B). 

1998—Subsec. (b)(3)(D). Pub. L. 105–353, § 101(b)(2), 

added subpar. (D). 

Subsecs. (f), (g). Pub. L. 105–353, § 301(b)(13)(B), redes-

ignated subsec. (g) as (f). 

Subsec. (g)(2)(B)(i). Pub. L. 105–353, § 301(b)(13)(A), sub-

stituted ‘‘subparagraph (A)’’ for ‘‘paragraph (1)’’. 

1995—Subsec. (g). Pub. L. 104–67, § 201(a), added subsec. 

(g). 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by section 101(b)(2) of Pub. L. 105–353 not 

to affect or apply to any action commenced before and 

pending on Nov. 3, 1998, see section 101(c) of Pub. L. 

105–353, set out as a note under section 77p of this title. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–67 not to affect or apply 

to any private action arising under securities laws 

commenced before and pending on Dec. 22, 1995, see sec-

tion 202 of Pub. L. 104–67, set out as a note under sec-

tion 77k of this title. 

EFFECTIVE DATE 

This section not to affect or apply to any private ac-

tion arising under this chapter or title I of the Securi-

ties Act of 1933 (15 U.S.C. 77a et seq.), commenced be-

fore and pending on Dec. 22, 1995, see section 108 of Pub. 

L. 104–67, set out as an Effective Date of 1995 Amend-

ment note under section 77l of this title. 

CONSTRUCTION 

Nothing in section to be deemed to create or ratify 

any implied right of action, or to prevent Commission, 

by rule or regulation, from restricting or otherwise reg-

ulating private actions under this chapter, see section 

203 of Pub. L. 104–67, set out as a note under section 

78j–1 of this title. 

§ 78u–5. Application of safe harbor for forward- 
looking statements 

(a) Applicability 

This section shall apply only to a forward- 
looking statement made by— 

(1) an issuer that, at the time that the state-
ment is made, is subject to the reporting re-
quirements of section 78m(a) of this title or 
section 78o(d) of this title; 

(2) a person acting on behalf of such issuer; 
(3) an outside reviewer retained by such is-

suer making a statement on behalf of such is-
suer; or 

(4) an underwriter, with respect to informa-
tion provided by such issuer or information 
derived from information provided by such is-
suer. 

(b) Exclusions 

Except to the extent otherwise specifically 
provided by rule, regulation, or order of the 
Commission, this section shall not apply to a 
forward-looking statement— 

(1) that is made with respect to the business 
or operations of the issuer, if the issuer— 

(A) during the 3-year period preceding the 
date on which the statement was first 
made— 

(i) was convicted of any felony or mis-
demeanor described in clauses (i) through 
(iv) of section 78o(b)(4)(B) of this title; or 

(ii) has been made the subject of a judi-
cial or administrative decree or order aris-
ing out of a governmental action that— 

(I) prohibits future violations of the 
antifraud provisions of the securities 
laws; 

(II) requires that the issuer cease and 
desist from violating the antifraud pro-
visions of the securities laws; or 

(III) determines that the issuer vio-
lated the antifraud provisions of the se-
curities laws; 

(B) makes the forward-looking statement 
in connection with an offering of securities 
by a blank check company; 

(C) issues penny stock; 
(D) makes the forward-looking statement 

in connection with a rollup transaction; or 
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1 So in original. The semicolon probably should be a comma. 

(E) makes the forward-looking statement 
in connection with a going private trans-
action; or 

(2) that is— 
(A) included in a financial statement pre-

pared in accordance with generally accepted 
accounting principles; 

(B) contained in a registration statement 
of, or otherwise issued by, an investment 
company; 

(C) made in connection with a tender offer; 
(D) made in connection with an initial 

public offering; 
(E) made in connection with an offering 

by, or relating to the operations of, a part-
nership, limited liability company, or a di-
rect participation investment program; or 

(F) made in a disclosure of beneficial own-
ership in a report required to be filed with 
the Commission pursuant to section 78m(d) 
of this title. 

(c) Safe harbor 

(1) In general 

Except as provided in subsection (b), in any 
private action arising under this chapter that 
is based on an untrue statement of a material 
fact or omission of a material fact necessary 
to make the statement not misleading, a per-
son referred to in subsection (a) shall not be 
liable with respect to any forward-looking 
statement, whether written or oral, if and to 
the extent that— 

(A) the forward-looking statement is— 
(i) identified as a forward-looking state-

ment, and is accompanied by meaningful 
cautionary statements identifying impor-
tant factors that could cause actual re-
sults to differ materially from those in the 
forward-looking statement; or 

(ii) immaterial; or 

(B) the plaintiff fails to prove that the for-
ward-looking statement— 

(i) if made by a natural person, was made 
with actual knowledge by that person that 
the statement was false or misleading; or 

(ii) if made by a business entity; 1 was— 
(I) made by or with the approval of an 

executive officer of that entity; and 
(II) made or approved by such officer 

with actual knowledge by that officer 
that the statement was false or mislead-
ing. 

(2) Oral forward-looking statements 

In the case of an oral forward-looking state-
ment made by an issuer that is subject to the 
reporting requirements of section 78m(a) of 
this title or section 78o(d) of this title, or by 
a person acting on behalf of such issuer, the 
requirement set forth in paragraph (1)(A) shall 
be deemed to be satisfied— 

(A) if the oral forward-looking statement 
is accompanied by a cautionary statement— 

(i) that the particular oral statement is 
a forward-looking statement; and 

(ii) that the actual results might differ 
materially from those projected in the for-
ward-looking statement; and 

(B) if— 
(i) the oral forward-looking statement is 

accompanied by an oral statement that ad-
ditional information concerning factors 
that could cause actual results to materi-
ally differ from those in the forward-look-
ing statement is contained in a readily 
available written document, or portion 
thereof; 

(ii) the accompanying oral statement re-
ferred to in clause (i) identifies the docu-
ment, or portion thereof, that contains the 
additional information about those factors 
relating to the forward-looking statement; 
and 

(iii) the information contained in that 
written document is a cautionary state-
ment that satisfies the standard estab-
lished in paragraph (1)(A). 

(3) Availability 

Any document filed with the Commission or 
generally disseminated shall be deemed to be 
readily available for purposes of paragraph (2). 

(4) Effect on other safe harbors 

The exemption provided for in paragraph (1) 
shall be in addition to any exemption that the 
Commission may establish by rule or regula-
tion under subsection (g). 

(d) Duty to update 

Nothing in this section shall impose upon any 
person a duty to update a forward-looking state-
ment. 

(e) Dispositive motion 

On any motion to dismiss based upon sub-
section (c)(1), the court shall consider any state-
ment cited in the complaint and any cautionary 
statement accompanying the forward-looking 
statement, which are not subject to material 
dispute, cited by the defendant. 

(f) Stay pending decision on motion 

In any private action arising under this chap-
ter, the court shall stay discovery (other than 
discovery that is specifically directed to the ap-
plicability of the exemption provided for in this 
section) during the pendency of any motion by a 
defendant for summary judgment that is based 
on the grounds that— 

(1) the statement or omission upon which 
the complaint is based is a forward-looking 
statement within the meaning of this section; 
and 

(2) the exemption provided for in this section 
precludes a claim for relief. 

(g) Exemption authority 

In addition to the exemptions provided for in 
this section, the Commission may, by rule or 
regulation, provide exemptions from or under 
any provision of this chapter, including with re-
spect to liability that is based on a statement or 
that is based on projections or other forward- 
looking information, if and to the extent that 
any such exemption is consistent with the pub-
lic interest and the protection of investors, as 
determined by the Commission. 

(h) Effect on other authority of Commission 

Nothing in this section limits, either expressly 
or by implication, the authority of the Commis-
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sion to exercise similar authority or to adopt 
similar rules and regulations with respect to 
forward-looking statements under any other 
statute under which the Commission exercises 
rulemaking authority. 

(i) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Forward-looking statement 

The term ‘‘forward-looking statement’’ 
means— 

(A) a statement containing a projection of 
revenues, income (including income loss), 
earnings (including earnings loss) per share, 
capital expenditures, dividends, capital 
structure, or other financial items; 

(B) a statement of the plans and objectives 
of management for future operations, in-
cluding plans or objectives relating to the 
products or services of the issuer; 

(C) a statement of future economic per-
formance, including any such statement 
contained in a discussion and analysis of fi-
nancial condition by the management or in 
the results of operations included pursuant 
to the rules and regulations of the Commis-
sion; 

(D) any statement of the assumptions un-
derlying or relating to any statement de-
scribed in subparagraph (A), (B), or (C); 

(E) any report issued by an outside re-
viewer retained by an issuer, to the extent 
that the report assesses a forward-looking 
statement made by the issuer; or 

(F) a statement containing a projection or 
estimate of such other items as may be spec-
ified by rule or regulation of the Commis-
sion. 

(2) Investment company 

The term ‘‘investment company’’ has the 
same meaning as in section 80a–3(a) of this 
title. 

(3) Going private transaction 

The term ‘‘going private transaction’’ has 
the meaning given that term under the rules 
or regulations of the Commission issued pur-
suant to section 78m(e) of this title. 

(4) Person acting on behalf of an issuer 

The term ‘‘person acting on behalf of an is-
suer’’ means any officer, director, or employee 
of such issuer. 

(5) Other terms 

The terms ‘‘blank check company’’, ‘‘rollup 
transaction’’, ‘‘partnership’’, ‘‘limited liability 
company’’, ‘‘executive officer of an entity’’ 
and ‘‘direct participation investment pro-
gram’’, have the meanings given those terms 
by rule or regulation of the Commission. 

(June 6, 1934, ch. 404, title I, § 21E, as added Pub. 
L. 104–67, title I, § 102(b), Dec. 22, 1995, 109 Stat. 
753.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (c)(1), (f), and (g), 

was in the original ‘‘this title’’. See References in Text 

note set out under section 78a of this title. 

EFFECTIVE DATE 

This section not to affect or apply to any private ac-

tion arising under this chapter or title I of the Securi-

ties Act of 1933 (15 U.S.C. 77a et seq.), commenced be-

fore and pending on Dec. 22, 1995, see section 108 of Pub. 

L. 104–67, set out as an Effective Date of 1995 Amend-

ment note under section 77l of this title. 

CONSTRUCTION 

Nothing in section to be deemed to create or ratify 

any implied right of action, or to prevent Commission, 

by rule or regulation, from restricting or otherwise reg-

ulating private actions under this chapter, see section 

203 of Pub. L. 104–67, set out as a note under section 

78j–1 of this title. 

§ 78u–6. Securities whistleblower incentives and 
protection 

(a) Definitions 

In this section the following definitions shall 
apply: 

(1) Covered judicial or administrative action 

The term ‘‘covered judicial or administra-
tive action’’ means any judicial or administra-
tive action brought by the Commission under 
the securities laws that results in monetary 
sanctions exceeding $1,000,000. 

(2) Fund 

The term ‘‘Fund’’ means the Securities and 
Exchange Commission Investor Protection 
Fund. 

(3) Original information 

The term ‘‘original information’’ means in-
formation that— 

(A) is derived from the independent knowl-
edge or analysis of a whistleblower; 

(B) is not known to the Commission from 
any other source, unless the whistleblower is 
the original source of the information; and 

(C) is not exclusively derived from an alle-
gation made in a judicial or administrative 
hearing, in a governmental report, hearing, 
audit, or investigation, or from the news 
media, unless the whistleblower is a source 
of the information. 

(4) Monetary sanctions 

The term ‘‘monetary sanctions’’, when used 
with respect to any judicial or administrative 
action, means— 

(A) any monies, including penalties, dis-
gorgement, and interest, ordered to be paid; 
and 

(B) any monies deposited into a dis-
gorgement fund or other fund pursuant to 
section 308(b) of the Sarbanes-Oxley Act of 
2002 (15 U.S.C. 7246(b)), as a result of such ac-
tion or any settlement of such action. 

(5) Related action 

The term ‘‘related action’’, when used with 
respect to any judicial or administrative ac-
tion brought by the Commission under the se-
curities laws, means any judicial or adminis-
trative action brought by an entity described 
in subclauses (I) through (IV) of subsection 
(h)(2)(D)(i) that is based upon the original in-
formation provided by a whistleblower pursu-
ant to subsection (a) that led to the successful 
enforcement of the Commission action. 

(6) Whistleblower 

The term ‘‘whistleblower’’ means any indi-
vidual who provides, or 2 or more individuals 
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