§ 3204

(1) DISTRIBUTION OF SALE PROCEEDS.—(A) The
United States marshal shall first deliver to
the judgment debtor such amounts to which
the judgment debtor is entitled from the sale
of partially exempt property.

(B) The United States marshal shall next de-
duct from the proceeds of an execution sale of
property an amount equal to the reasonable
expenses incurred in making the levy of execu-
tion and in keeping and maintaining the prop-
erty.

(C) Except as provided in subparagraph (D),
the United States marshal shall deliver the
balance of the proceeds to the counsel for the
United States as soon as practicable.

(D) If more proceeds are received from the
execution sale than is necessary to satisfy the
executions held by the United States marshal,
the marshal shall pay the surplus to the judg-
ment debtor.

(2) FURTHER LEVY IF EXECUTION NOT SAT-
ISFIED.—If the proceeds of the execution sale
of the property levied on are insufficient to
satisfy the execution, the United States mar-
shal shall proceed on the same writ of execu-
tion to levy other property of the judgment
debtor.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4950.)

§ 3204. Installment payment order

(a) AUTHORITY TO ISSUE ORDER.—Subject to
subsection (c¢), if it is shown that the judgment
debtor—

(1) is receiving or will receive substantial
nonexempt disposable earnings from self em-
ployment that are not subject to garnishment;
or

(2) is diverting or concealing substantial
earnings from any source, or property received
in lieu of earnings;

then upon motion of the United States and no-
tice to the judgment debtor, the court may, if
appropriate, order that the judgment debtor
make specified installment payments to the
United States. Notice of the motion shall be
served on the judgment debtor in the same man-
ner as a summons or by registered or certified
mail, return receipt requested. In fixing the
amount of the payments, the court shall take
into consideration after a hearing, the income,
resources, and reasonable requirements of the
judgment debtor and the judgment debtor’s de-
pendents, any other payments to be made in sat-
isfaction of judgments against the judgment
debtor, and the amount due on the judgment in
favor of the United States.

(b) MODIFICATION OF ORDER.—On motion of the
United States or the judgment debtor, and upon
a showing that the judgment debtor’s financial
circumstances have changed or that assets not
previously disclosed by the judgment debtor
have been discovered, the court may modify the
amount of payments, alter their frequency, or
require full payment.

(c) LIMITATION.—(1) An order may not be is-
sued under subsection (a), and if so issued shall
have no force or effect, against a judgment debt-
or with respect to whom there is in effect a writ
of garnishment of earnings issued under this
chapter and based on the same debt.
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(2) An order may not be issued under sub-
section (a) with respect to any earnings of the
debtor except nonexempt disposable earnings.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4955.)

§ 3205. Garnishment

(a) IN GENERAL.—A court may issue a writ of
garnishment against property (including non-
exempt disposable earnings) in which the debtor
has a substantial nonexempt interest and which
is in the possession, custody, or control of a per-
son other than the debtor, in order to satisfy the
judgment against the debtor. Co-owned property
shall be subject to garnishment to the same ex-
tent as co-owned property is subject to garnish-
ment under the law of the State in which such
property is located. A court may issue simulta-
neous separate writs of garnishment to several
garnishees. A writ of garnishment issued under
this subsection shall be continuing and shall
terminate only as provided in subsection (c)(10).

(b) WRIT.—

(1) GENERAL REQUIREMENTS.—The United
States shall include in its application for a
writ of garnishment—

(A) the judgment debtor’s name, social se-
curity number (if known), and last known
address;

(B) the nature and amount of the debt
owed and the facts that not less than 30 days
has elapsed since demand on the debtor for
payment of the debt was made and the judg-
ment debtor has not paid the amount due;
and

(C) that the garnishee is believed to have
possession of property (including nonexempt
disposable earnings) in which the debtor has
a substantial nonexempt interest.

(2) PROPER GARNISHEE FOR PARTICULAR PROP-
ERTY.—

(A) If the property consists of a right to or
share in the stock of an association or cor-
poration, or interests or profits therein, for
which a certificate of stock or other nego-
tiable instrument is not outstanding, the
corporation, or the president or treasurer of
the association shall be the garnishee.

(B) If the property consists of an interest
in a partnership interest, any partner other
than the debtor shall be the garnishee on be-
half of the partnership.

(C) If the property or a debt is evidenced
by a negotiable instrument for the payment
of money, a negotiable document of title or
a certificate of stock of an association or
corporation, the instrument, document, or
certificate shall be treated as property capa-
ble of delivery and the person holding it
shall be the garnishee, except that—

(i) subject to clause (ii), in the case of a
security which is transferable in the man-
ner set forth in State law, the entity that
carries on its books an account in the
name of the debtor in which is reflected
such security shall be the garnishee; and

(ii) notwithstanding clause (i), the pledg-
ee shall be the garnishee if such security is
pledged.

(¢c) PROCEDURES APPLICABLE TO WRIT.—
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(1) COURT DETERMINATION.—If the court de-
termines that the requirements of this section
are satisfied, the court shall issue an appro-
priate writ of garnishment.

(2) FORM OF WRIT.—The writ shall state—

(A) The nature and amount of the debt,
and any cost and interest owed with respect
to the debt.

(B) The name and address of the garnishee.

(C) The name and address of counsel for
the United States.

(D) The last known address of the judg-
ment debtor.

(E) That the garnishee shall answer the
writ within 10 days of service of the writ.

(F) That the garnishee shall withhold and
retain any property in which the debtor has
a substantial nonexempt interest and for
which the garnishee is or may become in-
debted to the judgment debtor pending fur-
ther order of the court.

(3) SERVICE OF WRIT.—The United States
shall serve the garnishee and the judgment
debtor with a copy of the writ of garnishment
and shall certify to the court that this service
was made. The writ shall be accompanied by—

(A) an instruction explaining the require-
ment that the garnishee submit a written
answer to the writ; and

(B) instructions to the judgment debtor for
objecting to the answer of the garnishee and
for obtaining a hearing on the objections.

(4) ANSWER OF THE GARNISHEE.—In its writ-
ten answer to the writ of garnishment, the
garnishee shall state under oath—

(A) whether the garnishee has custody,
control or possession of such property;

(B) a description of such property and the
value of such interest;

(C) a description of any previous garnish-
ments to which such property is subject and
the extent to which any remaining property
is not exempt; and

(D) the amount of the debt the garnishee
anticipates owing to the judgment debtor in
the future and whether the period for pay-
ment will be weekly or another specified pe-
riod.

The garnishee shall file the original answer
with the court issuing the writ and serve a
copy on the debtor and counsel for the United
States.

(6) OBJECTIONS TO ANSWER.—Within 20 days
after receipt of the answer, the judgment debt-
or or the United States may file a written ob-
jection to the answer and request a hearing.
The party objecting shall state the grounds for
the objection and bear the burden of proving
such grounds. A copy of the objection and re-
quest for a hearing shall be served on the gar-
nishee and all other parties. The court shall
hold a hearing within 10 days after the date
the request is received by the court, or as soon
thereafter as is practicable, and give notice of
the hearing date to all the parties.

(6) GARNISHEE’S FAILURE TO ANSWER OR
PAY.—If a garnishee fails to answer the writ of
garnishment or to withhold property in ac-
cordance with the writ, the United States may
petition the court for an order requiring the
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garnishee to appear before the court to answer
the writ and to so withhold property before
the appearance date. If the garnishee fails to
appear, or appears and fails to show good
cause why the garnishee failed to comply with
the writ, the court shall enter judgment
against the garnishee for the value of the
judgment debtor’s nonexempt interest in such
property (including nonexempt disposable
earnings). The court may award a reasonable
attorney’s fee to the TUnited States and
against the garnishee if the writ is not an-
swered within the time specified therein and a
petition requiring the garnishee to appear is
filed as provided in this section.

(7) DISPOSITION ORDER.—After the garnishee
files an answer and if no hearing is requested
within the required time period, the court
shall promptly enter an order directing the
garnishee as to the disposition of the judg-
ment debtor’s nonexempt interest in such
property. If a hearing is timely requested, the
order shall be entered within 5 days after the
hearing, or as soon thereafter as is prac-
ticable.

(8) PRIORITIES.—Judicial orders and garnish-
ments for the support of a person shall have
priority over a writ of garnishment issued
under this section. As to any other writ of gar-
nishment or levy, a garnishment issued under
this section shall have priority over writs
which are issued later in time.

(9) ACCOUNTING.—(A) While a writ of garnish-
ment is in effect under this section, the United
States shall give an annual accounting on the
garnishment to the judgment debtor and the
garnishee.

(B) Within 10 days after the garnishment ter-
minates, the United States shall give a cumu-
lative written accounting to the judgment
debtor and garnishee of all property it receives
under a writ of garnishment. Within 10 days
after such accounting is received, the judg-
ment debtor or garnishee may file a written
objection to the accounting and a request for
hearing. The party objecting shall state
grounds for the objection. The court shall hold
a hearing on the objection within 10 days after
the court receives the request for a hearing, or
as soon thereafter as is practicable.

(10) TERMINATION OF GARNISHMENT.—A gar-
nishment under this chapter is terminated
only by—

(A) a court order quashing the writ of gar-
nishment;

(B) exhaustion of property in the
possesion,! custody, or control of the gar-
nishee in which the debtor has a substantial
nonexempt interest (including nonexempt
disposable earnings), unless the garnishee
reinstates or reemploys the judgment debtor
within 90 days after the judgment debtor’s
dismissal or resignation; or

(C) satisfaction of the debt with respect to
which the writ is issued.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4956.)

180 in original. Probably should be ‘‘possession,”.
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§ 3206. Discharge

A

person who pursuant to an execution or

order issued under this chapter by a court pays
or delivers to the United States, a United States
marshal, or a receiver, money or other personal
property in which a judgment debtor has or will
have an interest, or so pays a debt such person
owes the judgment debtor, is discharged from
such debt to the judgment debtor to the extent
of the payment or delivery.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4959.)
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§ 3301. Definitions

As used in this subchapter:

(1) ““Affiliate” means—

(A) a person who directly or indirectly
owns, controls, or holds with power to vote,
20 percent or more of the outstanding voting
securities of the debtor, other than a person
who holds the securities—

(i) as a fiduciary or agent without sole
discretionary power to vote the securities;
or

(ii) solely to secure a debt, if the person
has not exercised the power to vote;

(B) a corporation 20 percent or more of
whose outstanding voting securities are di-
rectly or indirectly owned, controlled, or
held with power to vote, by the debtor or a
person who directly or indirectly owns, con-
trols, or holds with power to vote, 20 percent
or more of the outstanding voting securities
of the debtor, other than the person who
holds securities—

(i) as a fiduciary or agent without sole
power to vote the securities; or

(ii) solely to secure a debt, if the person
has not in fact exercised the power to vote;

(C) a person whose business is operated by
the debtor under a lease or other agreement,
or a person substantially all of whose assets
are controlled by the debtor; or

(D) a person who operates the debtor’s
business under a lease or other agreement or
controls substantially all of the debtor’s as-
sets.

(2) ‘‘Asset” means property of a debtor, but

does not include—

(A) property to the extent it is encum-
bered by a valid lien;

(B) property to the extent it is generally
exempt under nonbankruptcy law; or

180 in original. Does not conform to section catchline.
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(C) an interest in real property held in ten-
ancy by the entirety, or as part of a commu-
nity estate, to extent such interest is not
subject to process by the United States hold-
ing a claim against only one tenant or co-
owner.

(3) “Claim” means a right to payment,
whether or not the right is reduced to judg-
ment, liquidated, unliquidated, fixed, contin-
gent, matured, unmatured, disputed, undis-
puted, legal, equitable, secured, or unsecured.

(4) ‘““Creditor” means a person who has a
claim.

(5) “Insider” includes—

(A) if the debtor is an individual—

(i) a relative of the debtor or of a general
partner of the debtor;

(ii) a partnership in which the debtor is
a general partner;

(iii) a general partner in a partnership
described in clause (ii); or

(iv) a corporation of which the debtor is
a director, officer, or person in control;

(B) if the debtor is a corporation—

(i) a director of the debtor;

(ii) an officer of the debtor;

(iii) a person in control of the debtor;

(iv) a partnership in which the debtor is
a general partner;

(v) a general partner in a partnership de-
scribed in clause (iv); or

(vi) a relative of a general partner, direc-
tor, officer, or person in control of the
debtor;

(C) if the debtor is a partnership—

(i) a general partner in the debtor;

(ii) a relative of a general partner in, a
general partner of, or a person in control
of the debtor;

(iii) another partnership in which the
debtor is a general partner;

(iv) a general partner in a partnership
described in clause (iii); or

(v) a person in control of the debtor.1

(D) an affiliate, or an insider of an affiliate
as if the affiliate were the debtor; and
(E) a managing agent of the debtor.

(4)2 “Lien” means a charge against or an in-
terest in property to secure payment of a debt
and includes a security interest created by
agreement, a judicial lien obtained by legal or
equitable process or proceedings, a common
law lien, or a statutory lien.

(5)3 “Relative’” means an individual related,
by consanguinity or adoption, within the third
degree as determined by the common law, a
spouse, or an individual so related to a spouse
within the third degree as so determined.

(6)¢ “Transfer’” means every mode, direct or
indirect, absolute or conditional, voluntary or
involuntary, of disposing of or parting with an
asset or an interest in an asset, and includes
payment of money, release, lease, and creation
of a lien or other encumbrance.

(7)5 “Valid lien” means a lien that is effec-
tive against the holder of a judicial lien subse-

1So0 in original. The period probably should be a semicolon.
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