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Act of 1980, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 9601 of this
title and Tables.

§9627. Recycling transactions
(a) Liability clarification

(1) As provided in subsections (b), (¢), (d), and
(e) of this section, a person who arranged for re-
cycling of recyclable material shall not be liable
under sections 9607(a)(3) and 9607(a)(4) of this
title with respect to such material.

(2) A determination whether or not any person
shall be liable under section 9607(a)(3) of this
title or section 9607(a)(4) of this title for any ma-
terial that is not a recyclable material as that
term is used in subsections (b) and (c), (d), or (e)
of this section shall be made, without regard to
subsections? (b), (¢), (d), or (e) of this section.

(b) Recyclable material defined

For purposes of this section, the term
“‘recyclable material’”’ means scrap paper, scrap
plastic, scrap glass, scrap textiles, scrap rubber
(other than whole tires), scrap metal, or spent
lead-acid, spent nickel-cadmium, and other
spent batteries, as well as minor amounts of ma-
terial incident to or adhering to the scrap mate-
rial as a result of its normal and customary use
prior to becoming scrap; except that such term
shall not include—

(1) shipping containers of a capacity from 30
liters to 3,000 liters, whether intact or not,
having any hazardous substance (but not
metal bits and pieces or hazardous substance
that form an integral part of the container)
contained in or adhering thereto; or

(2) any item of material that contained poly-
chlorinated biphenyls at a concentration in
excess of 50 parts per million or any new
standard promulgated pursuant to applicable
Federal laws.

(e) Transactions involving scrap paper, plastic,
glass, textiles, or rubber

Transactions involving scrap paper, scrap
plastic, scrap glass, scrap textiles, or scrap rub-
ber (other than whole tires) shall be deemed to
be arranging for recycling if the person who ar-
ranged for the transaction (by selling recyclable
material or otherwise arranging for the recy-
cling of recyclable material) can demonstrate by
a preponderance of the evidence that all of the
following criteria were met at the time of the
transaction:

(1) The recyclable material met a commer-
cial specification grade.

(2) A market existed for the recyclable mate-
rial.

(3) A substantial portion of the recyclable
material was made available for use as feed-
stock for the manufacture of a new saleable
product.

(4) The recyclable material could have been
a replacement or substitute for a virgin raw
material, or the product to be made from the
recyclable material could have been a replace-
ment or substitute for a product made, in
whole or in part, from a virgin raw material.
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(5) For transactions occurring 90 days or
more after November 29, 1999, the person exer-
cised reasonable care to determine that the fa-
cility where the recyclable material was han-
dled, processed, reclaimed, or otherwise man-
aged by another person (hereinafter in this
section referred to as a ‘‘consuming facility’’)
was in compliance with substantive (not pro-
cedural or administrative) provisions of any
Federal, State, or local environmental law or
regulation, or compliance order or decree is-
sued pursuant thereto, applicable to the han-
dling, processing, reclamation, storage, or
other management activities associated with
recyclable material.

(6) For purposes of this subsection, ‘‘reason-
able care’ shall be determined using criteria
that include (but are not limited to)—

(A) the price paid in the recycling trans-
action;

(B) the ability of the person to detect the
nature of the consuming facility’s oper-
ations concerning its handling, processing,
reclamation, or other management activi-
ties associated with recyclable material; and

(C) the result of inquiries made to the ap-
propriate Federal, State, or local environ-
mental agency (or agencies) regarding the
consuming facility’s past and current com-
pliance with substantive (not procedural or
administrative) provisions of any Federal,
State, or local environmental law or regula-
tion, or compliance order or decree issued
pursuant thereto, applicable to the handling,
processing, reclamation, storage, or other
management activities associated with the
recyclable material. For the purposes of this
paragraph, a requirement to obtain a permit
applicable to the handling, processing, rec-
lamation, or other management activity as-
sociated with the recyclable materials shall
be deemed to be a substantive provision.

(d) Transactions involving scrap metal

(1) Transactions involving scrap metal shall be
deemed to be arranging for recycling if the per-
son who arranged for the transaction (by selling
recyclable material or otherwise arranging for
the recycling of recyclable material) can dem-
onstrate by a preponderance of the evidence
that at the time of the transaction—

(A) the person met the criteria set forth in
subsection (c) of this section with respect to
the scrap metal;

(B) the person was in compliance with any
applicable regulations or standards regarding
the storage, transport, management, or other
activities associated with the recycling of
scrap metal that the Administrator promul-
gates under the Solid Waste Disposal Act [42
U.S.C. 6901 et seq.] subsequent to November 29,
1999, and with regard to transactions occurring
after the effective date of such regulations or
standards; and

(C) the person did not melt the scrap metal
prior to the transaction.

(2) For purposes of paragraph (1)(C), melting of
scrap metal does not include the thermal sepa-
ration of 2 or more materials due to differences
in their melting points (referred to as ‘‘sweat-
ing”’).
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(3) For purposes of this subsection, the term
““scrap metal” means bits and pieces of metal
parts (e.g., bars, turnings, rods, sheets, wire) or
metal pieces that may be combined together
with bolts or soldering (e.g., radiators, scrap
automobiles, railroad box cars), which when
worn or superfluous can be recycled, except for
scrap metals that the Administrator excludes
from this definition by regulation.

(e) Transactions involving batteries

Transactions involving spent lead-acid bat-
teries, spent nickel-cadmium batteries, or other
spent batteries shall be deemed to be arranging
for recycling if the person who arranged for the
transaction (by selling recyclable material or
otherwise arranging for the recycling of
recyclable material) can demonstrate by a pre-
ponderance of the evidence that at the time of
the transaction—

(1) the person met the criteria set forth in
subsection (c¢) of this section with respect to
the spent lead-acid batteries, spent nickel-cad-
mium batteries, or other spent batteries, but
the person did not recover the valuable compo-
nents of such batteries; and

(2)(A) with respect to transactions involving
lead-acid batteries, the person was in compli-
ance with applicable Federal environmental
regulations or standards, and any amendments
thereto, regarding the storage, transport,
management, or other activities associated
with the recycling of spent lead-acid batteries;

(B) with respect to transactions involving
nickel-cadmium batteries, Federal environ-
mental regulations or standards are in effect
regarding the storage, transport, manage-
ment, or other activities associated with the
recycling of spent nickel-cadmium batteries,
and the person was in compliance with appli-
cable regulations or standards or any amend-
ments thereto; or

(C) with respect to transactions involving
other spent batteries, Federal environmental
regulations or standards are in effect regard-
ing the storage, transport, management, or
other activities associated with the recycling
of such batteries, and the person was in com-
pliance with applicable regulations or stand-
ards or any amendments thereto.

(f) Exclusions

(1) The exemptions set forth in subsections (c),
(d), and (e) of this section shall not apply if—

(A) the person had an objectively reasonable
basis to believe at the time of the recycling
transaction—

(i) that the recyclable material would not
be recycled;

(ii) that the recyclable material would be
burned as fuel, or for energy recovery or in-
cineration; or

(iii) for transactions occurring before 90
days after November 29, 1999, that the con-
suming facility was not in compliance with
a substantive (not procedural or administra-
tive) provision of any Federal, State, or
local environmental law or regulation, or
compliance order or decree issued pursuant
thereto, applicable to the handling, process-
ing, reclamation, or other management ac-
tivities associated with the recyclable mate-
rial;
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(B) the person had reason to believe that
hazardous substances had been added to the
recyclable material for purposes other than
processing for recycling; or

(C) the person failed to exercise reasonable
care with respect to the management and han-
dling of the recyclable material (including ad-
hering to customary industry practices cur-
rent at the time of the recycling transaction
designed to minimize, through source control,
contamination of the recyclable material by
hazardous substances).

(2) For purposes of this subsection, an objec-
tively reasonable basis for belief shall be deter-
mined using criteria that include (but are not
limited to) the size of the person’s business, cus-
tomary industry practices (including customary
industry practices current at the time of the re-
cycling transaction designed to minimize,
through source control, contamination of the
recyclable material by hazardous substances),
the price paid in the recycling transaction, and
the ability of the person to detect the nature of
the consuming facility’s operations concerning
its handling, processing, reclamation, or other
management activities associated with the
recyclable material.

(3) For purposes of this subsection, a require-
ment to obtain a permit applicable to the han-
dling, processing, reclamation, or other manage-
ment activities associated with recyclable mate-
rial shall be deemed to be a substantive provi-
sion.

(g) Effect on other liability

Nothing in this section shall be deemed to af-
fect the liability of a person under paragraph (1)
or (2) of section 9607(a) of this title.

(h) Regulations

The Administrator has the authority, under
section 9615 of this title, to promulgate addi-
tional regulations concerning this section.

(i) Effect on pending or concluded actions

The exemptions provided in this section shall
not affect any concluded judicial or administra-
tive action or any pending judicial action initi-
ated by the United States prior to November 29,
1999.

() Liability for attorney’s fees for certain actions

Any person who commences an action in con-
tribution against a person who is not liable by
operation of this section shall be liable to that
person for all reasonable costs of defending that
action, including all reasonable attorney’s and
expert witness fees.

(k) Relationship to liability under other laws

Nothing in this section shall affect—

(1) liability under any other Federal, State,
or local statute or regulation promulgated
pursuant to any such statute, including any
requirements promulgated by the Adminis-
trator under the Solid Waste Disposal Act [42
U.S.C. 6901 et seq.]; or

(2) the ability of the Administrator to pro-
mulgate regulations under any other statute,
including the Solid Waste Disposal Act.

(1) Limitation on statutory construction
Nothing in this section shall be construed to—
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(1) affect any defenses or liabilities of any
person to whom subsection (a)(1) of this sec-
tion does not apply; or

(2) create any presumption of liability
against any person to whom subsection (a)(1)
of this section does not apply.

(Pub. L. 96-510, title I, §127, as added Pub. L.
106-113, div. B, §1000(a)(9) [title VI, §6001(b)(1)],
Nov. 29, 1999, 113 Stat. 1536, 1501 A-599.)

REFERENCES IN TEXT

The Solid Waste Disposal Act, referred to in subsecs.
(@)(B) and (k), is title II of Pub. L. 89-272, Oct. 20,
1965, 79 Stat. 997, as amended generally by Pub. L.
94-580, §2, Oct. 21, 1976, 90 Stat. 2795, which is classified
generally to chapter 82 (§6901 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 6901 of this title
and Tables.

SUPERFUND RECYCLING EQUITY; PURPOSES

Pub. L. 106-113, div. B, §1000(a)(9) [title VI, §6001(a)],
Nov. 29, 1999, 113 Stat. 1536, 1501A-598, provided that:
“The purposes of this section [enacting this section]
are—

‘(1) to promote the reuse and recycling of scrap
material in furtherance of the goals of waste mini-
mization and natural resource conservation while
protecting human health and the environment;

‘“(2) to create greater equity in the statutory treat-
ment of recycled versus virgin materials; and

‘“(3) to remove the disincentives and impediments
to recycling created as an unintended consequence of
the 1980 Superfund liability provisions.”

§9628. State response programs

(a) Assistance to States
(1) In general
(A) States

The Administrator may award a grant to a
State or Indian tribe that—

(i) has a response program that includes
each of the elements, or is taking reason-
able steps to include each of the elements,
listed in paragraph (2); or

(ii) is a party to a memorandum of
agreement with the Administrator for vol-
untary response programs.

(B) Use of grants by States
(i) In general

A State or Indian tribe may use a grant
under this subsection to establish or en-
hance the response program of the State or
Indian tribe.

(ii) Additional uses

In addition to the uses under clause (i),
a State or Indian tribe may use a grant
under this subsection to—

(I) capitalize a revolving loan fund for
brownfield remediation under section
9604(k)(3) of this title; or

(IT) purchase insurance or develop a
risk sharing pool, an indemnity pool, or
insurance mechanism to provide financ-
ing for response actions under a State re-
sponse program.

(2) Elements
The elements of a State or Indian tribe re-

sponse program referred to in paragraph
(1)(A)(@Q) are the following:
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(A) Timely survey and
brownfield sites in the State.
(B) Oversight and enforcement authorities
or other mechanisms, and resources, that
are adequate to ensure that—
(i) a response action will—
(I) protect human health and the envi-
ronment; and
(IT) be conducted in accordance with
applicable Federal and State law; and

inventory of

(ii) if the person conducting the response
action fails to complete the necessary re-
sponse activities, including operation and
maintenance or long-term monitoring ac-
tivities, the necessary response activities
are completed.

(C) Mechanisms and resources to provide
meaningful opportunities for public partici-
pation, including—

(i) public access to documents that the
State, Indian tribe, or party conducting
the cleanup is relying on or developing in
making cleanup decisions or conducting
site activities;

(ii) prior notice and opportunity for com-
ment on proposed cleanup plans and site
activities; and

(iii) a mechanism by which—

(I) a person that is or may be affected

by a release or threatened release of a

hazardous substance, pollutant, or con-

taminant at a brownfield site located in
the community in which the person
works or resides may request the con-
duct of a site assessment; and

(IT) an appropriate State official shall
consider and appropriately respond to a
request under subclause (I).

(D) Mechanisms for approval of a cleanup
plan, and a requirement for verification by
and certification or similar documentation
from the State, an Indian tribe, or a licensed
site professional to the person conducting a
response action indicating that the response
is complete.

(3) Funding

There is authorized to be appropriated to
carry out this subsection $50,000,000 for each of
fiscal years 2002 through 2006.

(b) Enforcement in cases of a release subject to

State program
(1) Enforcement

(A) In general

Except as provided in subparagraph (B)
and subject to subparagraph (C), in the case
of an eligible response site at which—

(i) there is a release or threatened re-
lease of a hazardous substance, pollutant,
or contaminant; and

(ii) a person is conducting or has com-
pleted a response action regarding the spe-
cific release that is addressed by the re-
sponse action that is in compliance with
the State program that specifically gov-
erns response actions for the protection of
public health and the environment,

the President may not use authority under
this chapter to take an administrative or ju-
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