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(j) Books and records; reports
(1) In general

The order shall provide that each qualified
handler shall maintain, and make available
for inspection, such books and records as are
required by the order and file reports at the
time, in the manner, and having the content
required by the order, to the end that such in-
formation is made available to the Secretary
and the PromoFlor Council as is appropriate
for the administration or enforcement of this
chapter, the order, or any regulation issued
under this chapter.

(2) Confidentiality requirement
(A) In general

Information obtained from books, records,
or reports under paragraph (1) or subsection
(h)(6), or from reports required under section
6805(b)(3) of this title, shall be kept confiden-
tial by all officers and employees of the De-
partment of Agriculture and by the staff and
agents of the PromoFlor Council.

(B) Suits and hearings

Information described in subparagraph (A)
may be disclosed to the public only—

(i) in a suit or administrative hearing
brought at the request of the Secretary, or
to which the Secretary or any officer of
the United States is a party, involving the
order; and

(ii) to the extent the Secretary considers
the information relevant to the suit or
hearing.

(C) General statements and publications

Nothing in this paragraph may be con-
strued to prohibit—

(i) the issuance of general statements,
based on the reports, of the number of per-
sons subject to the order or statistical
data collected from the reports, if the
statements do not identify the informa-
tion furnished by any person; or

(ii) the publication, by direction of the
Secretary, of the name of any person who
violates the order, together with a state-
ment of the particular provisions of the
order violated by the person.

(3) Lists of importers
(A) Review
The order shall provide that the staff of
the PromoFlor Council shall periodically re-
view lists of importers of cut flowers and cut
greens to determine whether persons on the
lists are subject to the order.
(B) Customs service
On the request of the PromoFlor Council,
the Commissioner of the United States Cus-
toms Service shall provide to the PromoFlor
Council lists of importers of cut flowers and
cut greens.
(k) Consultations with industry experts
(1) In general
The order shall provide that the PromoFlor

Council, from time to time, may seek advice
from and consult with experts from the pro-
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duction, import, wholesale, and retail seg-
ments of the cut flowers and cut greens indus-
try to assist in the development of promotion,
consumer information, and related research
plans and projects.

(2) Special committees
(A) In general

For the purposes described in paragraph
(1), the order shall authorize the appoint-
ment of special committees composed of per-
sons other than PromoFlor Council mem-
bers.

(B) Consultation

A committee appointed under subpara-
graph (A)—

(i) may not provide advice or recom-
mendations to a representative of an agen-
cy, or an officer, of the Federal Govern-
ment; and

(ii) shall consult directly with the
PromoFlor Council.

(1) Other terms of order

The order shall contain such other terms and
provisions, consistent with this chapter, as are
necessary to carry out this chapter (including
provision for the assessment of interest and a
charge for each late payment of assessments
under subsection (h) and for carrying out section
6805 of this title).

(Pub. L. 103-190, §5, Dec. 14, 1993, 107 Stat. 2272.)
TRANSFER OF FUNCTIONS

For transfer of functions, personnel, assets, and li-
abilities of the United States Customs Service of the
Department of the Treasury, including functions of the
Secretary of the Treasury relating thereto, to the Sec-
retary of Homeland Security, and for treatment of re-
lated references, see sections 203(1), 551(d), 552(d), and
557 of Title 6, Domestic Security, and the Department
of Homeland Security Reorganization Plan of Novem-
ber 25, 2002, as modified, set out as a note under section
542 of Title 6.

§ 6805. Exclusion; determinations
(a) Exclusion

An order shall exclude from assessments under
the order any sale of cut flowers or cut greens
for export from the United States.

(b) Making determinations
(1) In general

For the purpose of applying the $750,000 an-
nual sales limitation to a specific person in
order to determine the status of the person as
a qualified handler or an exempt handler
under section 6802(4) of this title, or to a spe-
cific facility in order to determine the status
of the facility as an eligible separate facility
under section 6806(b)(2) of this title, an order
issued under this chapter shall provide that—

(A) a determination of the annual sales
volume of a person or facility shall be based
on the sales of cut flowers and cut greens by
the person or facility during the most re-
cently-completed calendar year, except as
provided in subparagraph (B); and

(B) in the case of a new business or other
operation for which complete data on sales
during all or part of the most recently-com-
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pleted calendar year are not available to the
PromoFlor Council, the determination may
be made using an alternative time period or
other alternative procedure specified in the
order.

(2) Rule of attribution
(A) In general

For the purpose of determining the annual
sales volume of a person or a separate facil-
ity of a person, sales attributable to a person
shall include—

(i) in the case of an individual, sales at-
tributable to the spouse, children, grand-
children, parents, and grandparents of the
person;

(ii) in the case of a partnership or mem-
ber of a partnership, sales attributable to
the partnership and other partners of the
partnership;

(iii) in the case of an individual or a
partnership, sales attributable to any cor-
poration or other entity in which the indi-
vidual or partnership owns more than 50
percent of the stock or (if the entity is not
a corporation) that the individual or part-
nership controls; and

(iv) in the case of a corporation, sales at-
tributable to any corporate subsidiary or
other corporation or entity in which the
corporation owns more than 50 percent of
the stock or (if the entity is not a corpora-
tion) that the corporation controls.

(B) Stock and ownership interest

For the purpose of this paragraph, stock or
an ownership interest in an entity that is
owned by the spouse, children, grand-
children, parents, grandparents, or partners
of an individual, or by a partnership in
which a person is a partner, or by a corpora-
tion more than 50 percent of the stock of
which is owned by a person, shall be treated
as owned by the individual or person.

(3) Reports

For the purpose of this subsection, the order
may require a person who sells cut flowers or
cut greens to retailers to submit reports to the
PromoFlor Council on annual sales by the per-
son.

(Pub. L. 103-190, §6, Dec. 14, 1993, 107 Stat. 2283.)

§ 6806. Referenda

(a) Requirement for initial referendum
(1) In general

Not later than 3 years after the issuance of
an order under section 6803(b)(3) of this title,
the Secretary shall conduct a referendum
among qualified handlers required to pay as-
sessments under the order, as provided in sec-
tion 6804(h)(1) of this title, subject to the vot-
ing requirements of subsection (b), to ascer-
tain whether the order then in effect shall be
continued.

(2) Approval of order needed
The order shall be continued only if the Sec-
retary determines that the order has been ap-

proved by a simple majority of all votes cast
in the referendum. If the order is not ap-
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proved, the Secretary shall terminate the
order as provided in subsection (d).

(b) Votes permitted
(1) In general

Each qualified handler eligible to vote in a
referendum conducted under this section shall
be entitled to cast 1 vote for each separate fa-
cility of the person that is an eligible separate
facility, as defined in paragraph (2).

(2) Eligible separate facility
For the purpose of paragraph (1):
(A) Separate facility

A handling or marketing facility of a
qualified handler shall be considered to be a
separate facility if the facility is physically
located away from other facilities of the
qualified handler or the business function of
the facility is substantially different from
the functions of other facilities owned or op-
erated by the qualified handler.

(B) Eligibility

A separate facility of a qualified handler
shall be considered to be an eligible separate
facility if the annual sales of cut flowers and
cut greens to retailers and exempt handlers
from the facility are $750,000 or more.

(C) Annual sales determined

For the purpose of determining the
amount of annual sales of cut flowers and
cut greens under subparagraph (B), subpara-
graphs (A) and (C) of section 6802(4) of this
title shall apply.

(c) Suspension or termination referenda

If an order is approved in a referendum con-
ducted under subsection (a), effective beginning
on the date that is 3 years after the date of the
approval, the Secretary—

(1) at the discretion of the Secretary, may
conduct at any time a referendum of qualified
handlers required to pay assessments under
the order, as provided in section 6804(h)(1) of
this title, subject to the voting requirements
of subsection (b), to ascertain whether quali-
fied handlers favor suspension or termination
of the order; and

(2) if requested by the PromoFlor Council or
by a representative group comprising 30 per-
cent or more of all qualified handlers required
to pay assessments under the order, as pro-
vided in section 6804(h)(1) of this title, shall
conduct a referendum of all qualified handlers
required to pay assessments under the order,
as provided in section 6804(h)(1) of this title,
subject to the voting requirements of sub-
section (b), to ascertain whether qualified han-
dlers favor suspension or termination of the
order.

(d) Suspension or termination

If, as a result of the referendum conducted
under subsection (a), the Secretary determines
that the order has not been approved by a simple
majority of all votes cast in the referendum, or
as a result of a referendum conducted under sub-
section (c), the Secretary determines that sus-
pension or termination of the order is favored by
a simple majority of all votes cast in the ref-
erendum, the Secretary shall—
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