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2 So in original. Does not conform to section catchline. 

Sec. 

2380B. Treatment of items purchased prior to release 
of prime contract requests for proposals as 
commercial items.2 

AMENDMENTS 

2016—Pub. L. 114–328, div. A, title VIII, §§ 833(b)(3)(B), 
877(b), 878(b)(2), Dec. 23, 2016, 130 Stat. 2284, 2312, added 
items 2380a and 2380B and struck out items 2378 ‘‘Pro-
curement of copier paper containing specified percent-
ages of post-consumer recycled content’’ and 2380A 
‘‘Treatment of goods and services provided by nontradi-
tional defense contractors as commercial items’’. 

2015—Pub. L. 114–92, div. A, title VIII, §§ 851(a)(2), 
857(b), Nov. 25, 2015, 129 Stat. 916, 921, added items 2380 
and 2380A. 

2006—Pub. L. 109–163, div. A, title VIII, § 803(a)(2), Jan. 
6, 2006, 119 Stat. 3371, added item 2379. 

1997—Pub. L. 105–85, div. A, title III, § 350(b), Nov. 18, 
1997, 111 Stat. 1692, added item 2378. 

§ 2375. Relationship of commercial item provi-
sions to other provisions of law 

(a) APPLICABILITY OF GOVERNMENT-WIDE STAT-
UTES.—(1) No contract for the procurement of a 
commercial item entered into by the head of an 
agency shall be subject to any law properly list-
ed in the Federal Acquisition Regulation pursu-
ant to section 1906(b) of title 41. 

(2) No subcontract under a contract for the 
procurement of a commercial item entered into 
by the head of an agency shall be subject to any 
law properly listed in the Federal Acquisition 
Regulation pursuant to section 1906(c) of title 41. 

(3) No contract for the procurement of a com-
mercially available off-the-shelf item entered 
into by the head of an agency shall be subject to 
any law properly listed in the Federal Acquisi-
tion Regulation pursuant to section 1907 of title 
41. 

(b) APPLICABILITY OF DEFENSE-UNIQUE STAT-
UTES TO CONTRACTS FOR COMMERCIAL ITEMS.—(1) 
The Defense Federal Acquisition Regulation 
Supplement shall include a list of defense- 
unique provisions of law and of contract clause 
requirements based on government-wide acquisi-
tion regulations, policies, or executive orders 
not expressly authorized in law that are inap-
plicable to contracts for the procurement of 
commercial items. A provision of law or con-
tract clause requirement properly included on 
the list pursuant to paragraph (2) does not apply 
to purchases of commercial items by the Depart-
ment of Defense. This section does not render a 
provision of law or contract clause requirement 
not included on the list inapplicable to con-
tracts for the procurement of commercial items. 

(2) A provision of law or contract clause re-
quirement described in subsection (e) that is en-
acted after January 1, 2015, shall be included on 
the list of inapplicable provisions of law and 
contract clause requirements required by para-
graph (1) unless the Under Secretary of Defense 
for Acquisition, Technology, and Logistics 
makes a written determination that it would 
not be in the best interest of the Department of 
Defense to exempt contracts for the procure-
ment of commercial items from the applicabil-
ity of the provision or contract clause require-
ment. 

(c) APPLICABILITY OF DEFENSE-UNIQUE STAT-
UTES TO SUBCONTRACTS FOR COMMERCIAL ITEMS.— 

(1) The Defense Federal Acquisition Regulation 
Supplement shall include a list of provisions of 
law and of contract clause requirements based 
on government-wide acquisition regulations, 
policies, or executive orders not expressly au-
thorized in law that are inapplicable to sub-
contracts under a Department of Defense con-
tract or subcontract for the procurement of 
commercial items. A provision of law or con-
tract clause requirement properly included on 
the list pursuant to paragraph (2) does not apply 
to those subcontracts. This section does not 
render a provision of law or contract clause re-
quirement not included on the list inapplicable 
to subcontracts under a contract for the pro-
curement of commercial items. 

(2) A provision of law or contract clause re-
quirement described in subsection (e) shall be 
included on the list of inapplicable provisions of 
law and contract clause requirements required 
by paragraph (1) unless the Under Secretary of 
Defense for Acquisition, Technology, and Logis-
tics makes a written determination that it 
would not be in the best interest of the Depart-
ment of Defense to exempt subcontracts under a 
contract for the procurement of commercial 
items from the applicability of the provision or 
contract clause requirement. 

(3) In this subsection, the term ‘‘subcontract’’ 
includes a transfer of commercial items between 
divisions, subsidiaries, or affiliates of a contrac-
tor or subcontractor. The term does not include 
agreements entered into by a contractor for the 
supply of commodities that are intended for use 
in the performance of multiple contracts with 
the Department of Defense and other parties and 
are not identifiable to any particular contract. 

(4) This subsection does not authorize the 
waiver of the applicability of any provision of 
law or contract clause requirement with respect 
to any first-tier subcontract under a contract 
with a prime contractor reselling or distributing 
commercial items of another contractor without 
adding value. 

(d) APPLICABILITY OF DEFENSE-UNIQUE STAT-
UTES TO CONTRACTS FOR COMMERCIALLY AVAIL-
ABLE, OFF-THE-SHELF ITEMS.—(1) The Defense 
Federal Acquisition Regulation Supplement 
shall include a list of provisions of law and of 
contract clause requirements based on govern-
ment-wide acquisition regulations, policies, or 
executive orders not expressly authorized in law 
that are inapplicable to contracts for the pro-
curement of commercially available off-the- 
shelf items. A provision of law or contract 
clause requirement properly included on the list 
pursuant to paragraph (2) does not apply to De-
partment of Defense contracts for the procure-
ment of commercially available off-the-shelf 
items. This section does not render a provision 
of law or contract clause requirement not in-
cluded on the list inapplicable to contracts for 
the procurement of commercially available off- 
the-shelf items. 

(2) A provision of law or contract clause re-
quirement described in subsection (e) shall be 
included on the list of inapplicable provisions of 
law and contract clause requirements required 
by paragraph (1) unless the Under Secretary of 
Defense for Acquisition, Technology, and Logis-
tics makes a written determination that it 
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