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102-484, 106 Stat. 2561] are delegated to the Secretary of
State.

(d) Coordination Among Agencies. The Secretaries des-
ignated in this section shall exercise all functions dele-
gated to them by this section in consultation with the
Secretary of State, the Secretary of Defense, the Sec-
retary of the Treasury, the Secretary of Commerce, the
Director of the Arms Control and Disarmament Agen-
cy, and other departments and agencies as appropriate,
utilizing the appropriate interagency groups prior to
any determination to exercise prohibition authority
delegated hereby.

SEC. 3. Arms Control in the Middle East. The certifi-
cation and reporting functions vested in me by sections
403 and 404 of the Foreign Relations Authorization Act,
Fiscal Years 1992 and 1993 [22 U.S.C. 2778 note], are dele-
gated to the Secretary of State. The Secretary of State
shall exercise these functions in consultation with the
Secretary of Defense and other agencies as appropriate.

SEC. 4. China and Weapons Proliferation. The reporting
functions regarding China and weapons proliferation
vested in me by sections 303(a)(2) and 324 of the Foreign
Relations Authorization Act, Fiscal Years 1992 and 1993
[Pub. L. 102-138, 105 Stat. 709, 711], are delegated to the
Secretary of State. The Secretary of State shall exer-
cise these functions in consultation with the Secretary
of Defense and other agencies as appropriate.

SEC. 5. Arrow Tactical Anti-Missile Program. The au-
thority and duties vested in me to make certain certifi-
cations as provided by section 241(b)(3)(C) of the Na-
tional Defense Authorization Act for Fiscal Years 1992
and 1993 [Pub. L. 102-190, 105 Stat. 1327] are delegated to
the Secretary of State.

SEC. 6. Delegations. The functions delegated herein
may be redelegated as appropriate. Regulations nec-
essary to carry out the functions delegated herein may
be issued as appropriate.

SEC. 7. Priority. This order supercedes the Memoran-
dum of the President, ‘“‘Delegation of Authority Re-
garding Missile Technology Proliferation,” June 25,
1991. To the extent that this order is inconsistent with
any provisions of any prior Executive order or Presi-
dential memorandum, this order shall control.

WILLIAM J. CLINTON.

[For abolition, transfer of functions, and treatment
of references to United States Arms Control and Dis-
armament Agency, see section 6511 et seq. of this title.]

§2797a. Denial of transfer of missile equipment
or technology by United States persons

(a) Sanctions

(1) If the President determines that a United
States person knowingly—

(A) exports, transfers, or otherwise engages
in the trade of any item on the MTCR Annex,
in violation of the provisions of section 2778 of
this title, section 4604 or 4605 of title 50 or any
regulations or orders issued under any such
provisions,

(B) conspires to or attempts to engage in
such export, transfer, or trade, or

(C) facilitates such export, transfer, or trade
by any other person,

then the President shall impose the applicable
sanctions described in paragraph (2).

(2) The sanctions which apply to a United
States person under paragraph (1) are the fol-
lowing:

(A) If the item on the MTCR Annex involved
in the export, transfer, or trade is missile
equipment or technology within category II of
the MTCR Annex, then the President shall
deny to such United States person for a period
of 2 years—

TITLE 22—FOREIGN RELATIONS AND INTERCOURSE

§2797a

(i) United States Government contracts re-
lating to missile equipment or technology;
and

(ii) licenses for the transfer of missile
equipment or technology controlled under
this chapter.

(B) If the item on the MTCR Annex involved
in the export, transfer, or trade is missile
equipment or technology within category I of
the MTCR, then the President shall deny to
such United States person for a period of not
less than 2 years—

(i) all United States Government con-
tracts, and
(ii) all export licenses and agreements for
items on the United States Munitions List.
(b) Discretionary sanctions

In the case of any determination made pursu-
ant to subsection (a), the President may pursue
any penalty provided in section 2778(c) of this
title.

(c) Presumption

In determining whether to apply sanctions
under subsection (a) to a United States person
involved in the export, transfer, or trade of an
item on the MTCR Annex, it should be a rebut-
table presumption that such item is designed for
use in a missile listed in the MTCR Annex if the
President determines that the final destination
of the item is a country the government of
which the Secretary of State has determined,
for purposes of 4605(j)(1)(A)! of title 50, has re-
peatedly provided support for acts of inter-
national terrorism.

(d) Waiver

The President may waive the imposition of
sanctions under subsection (a) with respect to a
product or service if the President certifies to
the Congress that—

(1) the product or service is essential to the
national security of the United States; and

(2) such person is a sole source supplier of
the product or service, the product or service
is not available from any alternative reliable
supplier, and the need for the product or serv-

ice cannot be met in a timely manner by im-

proved manufacturing processes or techno-

logical developments.

(Pub. L. 90-629, ch. 7, §72, as added Pub. L.
101-510, div. A, title XVII, §1703, Nov. 5, 1990, 104
Stat. 1745; amended Pub. L. 103-236, title VII,
§734(a), Apr. 30, 1994, 108 Stat. 505.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(2)(A)(ii), was
in the original ‘‘this Act’’, meaning Pub. L. 90-629, Oct.
22, 1968, 82 Stat. 1321, which is classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
2751 of this title and Tables.

AMENDMENTS

1994—Subsecs. (¢), (d). Pub. L. 103-236 added subsec.
(c) and redesignated former subsec. (c¢) as (d).

DELEGATION OF FUNCTIONS

For delegation of certain functions of the President
under this section, see Ex. Ord. No. 12851, §2(a), June 11,

180 in original. Probably should be preceded by ‘‘section’.
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1993, 58 F.R. 33181, set out as a note under section 2797
of this title.

§2797b. Transfers of missile equipment or tech-
nology by foreign persons

(a) Sanctions

(1) Subject to subsections (c¢) through (g),! if
the President determines that a foreign person,
after November 5, 1990, knowingly—

(A) exports, transfers, or otherwise engages
in the trade of any MTCR equipment or tech-
nology that contributes to the acquisition, de-
sign, development, or production of missiles in
a country that is not an MTCR adherent and
would be, if it were United States-origin
equipment or technology, subject to the juris-
diction of the United States under this chap-
ter,

(B) conspires to or attempts to engage in
such export, transfer, or trade, or

(C) facilitates such export, transfer, or trade
by any other person,

or if the President has made a determination
with respect to a foreign person under section
4612(b)(1) of title 50, then the President shall im-
pose on that foreign person the applicable sanc-
tions under paragraph (2).

(2) The sanctions which apply to a foreign per-
son under paragraph (1) are the following:

(A) If the item involved in the export, trans-
fer, or trade is within category II of the MTCR
Annex, then the President shall deny, for a pe-
riod of 2 years—

(i) United States Government contracts re-
lating to missile equipment or technology;
and

(ii) licenses for the transfer to such foreign
person of missile equipment or technology
controlled under this chapter.

(B) If the item involved in the export, trans-
fer, or trade is within category I of the MTCR
Annex, then the President shall deny, for a pe-
riod of not less than 2 years—

(i) all United States Government contracts
with such foreign person; and

(ii) licenses for the transfer to such foreign
person of all items on the United States Mu-
nitions List.

(C) If, in addition to actions taken under
subparagraphs (A) and (B), the President de-
termines that the export, transfer, or trade
has substantially contributed to the design,
development, or production of missiles in a
country that is not an MTCR adherent, then
the President shall prohibit, for a period of
not less than 2 years, the importation into the
United States of products produced by that
foreign person.

(b) Inapplicability with respect to MTCR adher-
ents
(1) In general

Except as provided in paragraph (2), sub-
section (a) does not apply with respect to—

(A) any export, transfer, or trading activity
that is authorized by the laws of an MTCR ad-
herent, if such authorization is not obtained
by misrepresentation or fraud; or

1See References in Text note below.
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(B) any export, transfer, or trade of an item
to an end user in a country that is an MTCR
adherent.

(2) Limitation

Notwithstanding paragraph (1), subsection
(a) shall apply to an entity subordinate to a
government that engages in exports or trans-
fers described in section 2295a(b)(3)(A) of this
title.

(c) Effect of enforcement actions by MTCR ad-
herents

Sanctions set forth in subsection (a) may not
be imposed under this section on a person with
respect to acts described in such subsection or,
if such sanctions are in effect against a person
on account of such acts, such sanctions shall be
terminated, if an MTCR adherent is taking judi-
cial or other enforcement action against that
person with respect to such acts, or that person
has been found by the government of an MTCR
adherent to be innocent of wrongdoing with re-
spect to such acts, and if the President certifies
to the Committee on Foreign Relations of the
Senate and the Committee on International Re-
lations of the House of Representatives that—

(1) for any judicial or other enforcement ac-
tion taken by the MTCR adherent, such action
has—

(A) been comprehensive; and
(B) been performed to the satisfaction of
the United States; and

(2) with respect to any finding of innocence
of wrongdoing, the United States is satisfied
with the basis for such finding.

(d) Advisory opinions

The Secretary of State, in consultation with
the Secretary of Defense and the Secretary of
Commerce, may, upon the request of any person,
issue an advisory opinion to that person as to
whether a proposed activity by that person
would subject that person to sanctions under
this section. Any person who relies in good faith
on such an advisory opinion which states that
the proposed activity would not subject a person
to such sanctions, and any person who there-
after engages in such activity, may not be made
subject to such sanctions on account of such ac-
tivity.

(e) Waiver and report to Congress

(1) In any case other than one in which an ad-
visory opinion has been issued under subsection
(d) stating that a proposed activity would not
subject a person to sanctions under this section,
the President may waive the application of sub-
section (a) to a foreign person if the President
determines that such waiver is essential to the
national security of the United States.

(2) In the event that the President decides to
apply the waiver described in paragraph (1), the
President shall so notify the Committee on
Armed Services and the Committee on Foreign
Relations of the Senate and the Committee on
Armed Services and the Committee on Foreign
Affairs of the House of Representatives not less
than 45 working days before issuing the waiver.
Such notification shall include a report fully ar-
ticulating the rationale and circumstances
which led the President to apply the waiver.
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