Page 823

applies, any deferred expenses attributable to
such trade or business which were not allowed
as a deduction by reason of this section may
be deducted to the extent allowable under sec-
tion 165.

(3) Special rule for taxable years beginning in
2010

In the case of a taxable year beginning in
2010, paragraph (1)(A)(ii) shall be applied—
(A) by substituting ¢$10,000’ for $5,000",
and
(B) by substituting $60,000”* for ‘‘$50,000"".

(c) Definitions
For purposes of this section—
(1) Start-up expenditures

The term ‘‘start-up expenditure’” means any
amount—

(A) paid or incurred in connection with—

(i) investigating the creation or acquisi-
tion of an active trade or business, or

(ii) creating an active trade or business,
or

(iii) any activity engaged in for profit
and for the production of income before
the day on which the active trade or busi-
ness begins, in anticipation of such activ-
ity becoming an active trade or business,
and

(B) which, if paid or incurred in connection
with the operation of an existing active
trade or business (in the same field as the
trade or business referred to in subparagraph
(A)), would be allowable as a deduction for
the taxable year in which paid or incurred.

The term ‘‘start-up expenditure’ does not in-
clude any amount with respect to which a de-
duction is allowable under section 163(a), 164,
or 174.

(2) Beginning of trade or business
(A) In general

Except as provided in subparagraph (B),
the determination of when an active trade or
business begins shall be made in accordance
with such regulations as the Secretary may
prescribe.

(B) Acquired trade or business

An acquired active trade or business shall
be treated as beginning when the taxpayer
acquires it.

(d) Election
(1) Time for making election

An election under subsection (b) shall be
made not later than the time prescribed by
law for filing the return for the taxable year
in which the trade or business begins (includ-
ing extensions thereof).

(2) Scope of election

The period selected under subsection (b)
shall be adhered to in computing taxable in-
come for the taxable year for which the elec-
tion is made and all subsequent taxable years.

(Added Pub. L. 96-605, title I, §102(a), Dec. 28,
1980, 94 Stat. 3522; amended Pub. L. 98-369, div.
A, title I, §94(a), July 18, 1984, 98 Stat. 614; Pub.
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L. 108-357, title VIII, §902(a), Oct. 22, 2004, 118
Stat. 1651; Pub. L. 111-240, title II, §2031(a), Sept.
27, 2010, 124 Stat. 2559.)

AMENDMENTS

2010—Subsec. (b)(3). Pub. L. 111-240 added par. (3).

2004—Subsec. (b). Pub. L. 108-357, §902(a)(2),
stituted ‘“‘deduct” for ‘‘amortize’ in heading.

Subsec. (b)(1). Pub. L. 108-357, §902(a)(1), amended
heading and text of par. (1) generally. Prior to amend-
ment, text read as follows: ‘‘Start-up expenditures
may, at the election of the taxpayer, be treated as de-
ferred expenses. Such deferred expenses shall be al-
lowed as a deduction prorated equally over such period
of not less than 60 months as may be selected by the
taxpayer (beginning with the month in which the ac-
tive trade or business begins).”

1984—Subsec. (a). Pub. L. 98-369 amended subsec. (a)
generally, substituting provisions dealing with capital-
ization of expenditures for provisions dealing with elec-
tion to amortize.

Subsec. (b). Pub. L. 98-369 amended subsec. (b) gener-
ally, substituting provisions dealing with election to
amortize for provisions dealing with start-up expendi-
tures.

Subsec. (¢). Pub. L. 98-369 amended subsec. (c) gener-
ally, substituting provisions setting forth definitions
for provisions dealing with election.

Subsec. (d). Pub. L. 98-369 amended subsec. (d) gener-
ally, substituting provisions dealing with election for
provisions dealing with business beginning.

sub-

EFFECTIVE DATE OF 2010 AMENDMENT

Pub. L. 111-240, title II, §2031(b), Sept. 27, 2010, 124
Stat. 2559, provided that: ‘‘“The amendment made by
this section [amending this section] shall apply to
amounts paid or incurred in taxable years beginning
after December 31, 2009.”

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-357, title VIII, §902(d), Oct. 22, 2004, 118
Stat. 1652, provided that: “The amendments made by
this section [amending this section and sections 248 and
709 of this title] shall apply to amounts paid or in-
curred after the date of the enactment of this Act [Oct.
22, 2004].”

EFFECTIVE DATE OF 1984 AMENDMENT

Pub. L. 98-369, div. A, title I, §94(c), July 18, 1984, 98
Stat. 615, provided that: ‘“The amendments made by
this section [amending this section] shall apply to tax-
able years beginning after June 30, 1984.”’

EFFECTIVE DATE

Pub. L. 96-605, title I, §102(c), Dec. 28, 1980, 94 Stat.
3522, provided that: ‘“The amendments made by this
section [enacting this section] shall apply to amounts
paid or incurred after July 29, 1980, in taxable years
ending after such date.”

§196. Deduction for certain unused business
credits

(a) Allowance of deduction

If any portion of the qualified business credits
determined for any taxable year has not, after
the application of section 38(c), been allowed to
the taxpayer as a credit under section 38 for any
taxable year, an amount equal to the credit not
so allowed shall be allowed to the taxpayer as a
deduction for the first taxable year following
the last taxable year for which such credit
could, under section 39, have been allowed as a
credit.

(b) Taxpayer’s dying or ceasing to exist

If a taxpayer dies or ceases to exist before the

first taxable year following the last taxable year
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for which the qualified business credits could,
under section 39, have been allowed as a credit,
the amount described in subsection (a) (or the
proper portion thereof) shall, under regulations
prescribed by the Secretary, be allowed to the
taxpayer as a deduction for the taxable year in
which such death or cessation occurs.

(¢) Qualified business credits

For purposes of this section, the term ‘‘quali-
fied business credits’” means—

(1) the investment credit determined under
section 46 (but only to the extent attributable
to property the basis of which is reduced by
section 50(c)),

(2) the work opportunity credit determined
under section 51(a),

(3) the alcohol fuels credit determined under
section 40(a),

(4) the research credit determined under sec-
tion 41(a) (other than such credit determined
under section 280C(c)(3)) for taxable years be-
ginning after December 31, 1988,

(6) the enhanced oil recovery credit deter-
mined under section 43(a),

(6) the empowerment zone employment cred-
it determined under section 1396(a),

(7) the Indian employment credit determined
under section 45A(a),

(8) the employer Social Security credit de-
termined under section 45B(a),

(9) the new markets tax credit determined
under section 45D(a),

(10) the small employer pension plan startup
cost credit determined under section 45E(a),

(11) the biodiesel fuels credit determined
under section 40A(a),

(12) the low sulfur diesel fuel production
credit determined under section 45H(a),

(13) the new energy efficient home credit de-
termined under section 45L(a), and

(14) the small employer health insurance
credit determined under section 45R(a).

(d) Special rule for investment tax credit and re-
search credit

Subsection (a) shall be applied by substituting
““an amount equal to 50 percent of”’ for ‘“‘an
amount equal to’’ in the case of—

(1) the investment credit determined under
section 46 (other than the rehabilitation cred-
it), and

(2) the research credit determined under sec-
tion 41(a) for a taxable year beginning before
January 1, 1990.

(Added Pub. L. 97-248, title II, §205(a)(2), Sept. 3,
1982, 96 Stat. 428; amended Pub. L. 98-369, div. A,
title IV, §474(r)(8)(A), July 18, 1984, 98 Stat. 840;
Pub. L. 100-647, title IV, §4008(b)(2), Nov. 10, 1988,
102 Stat. 3653; Pub. L. 101-239, title VII,
§§7110(c)(2), 7814(e)(1), (2)(D), Dec. 19, 1989, 103
Stat. 2325, 2413, 2414; Pub. L. 101-508, title XI,
§§11511(b)(3), 11813(b)(12), Nov. 5, 1990, 104 Stat.
1388485, 1388-554; Pub. L. 103-66, title XIII,
§§13302(b)(2), 13322(c)(2), Aug. 10, 1993, 107 Stat.
5565, 563; Pub. L. 104-188, title I, §1201(e)(1), Aug.
20, 1996, 110 Stat. 1772; Pub. L. 105-206, title VI,
§6020(a), July 22, 1998, 112 Stat. 823; Pub. L.
106-554, §1(a)(7) [title I, §121(c)], Dec. 21, 2000, 114
Stat. 2763, 2763A-610; Pub. L. 107-16, title VI,
§619(c)(2), June 7, 2001, 115 Stat. 110; Pub. L.
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108-357, title III, §§302(c)(2), 339(e), Oct. 22, 2004,
118 Stat. 1465, 1484; Pub. L. 109-58, title XIII,
§1332(d), Aug. 8, 2005, 119 Stat. 1026; Pub. L.
111-148, title I, §1421(d)(2), Mar. 23, 2010, 124 Stat.
242.)

CODIFICATION

Another section 339(e) of Pub. L. 108-357 amended the
table of sections for subpart D of part IV of subchapter
A of this chapter.

AMENDMENTS

2010—Subsec. (¢)(14). Pub. L. 111-148 added par. (14).

2005—Subsec. (¢)(13). Pub. L. 109-58 added par. (13).

2004—Subsec. (c)(11). Pub. L. 108-357, §302(c)(2), added
par. (11).

Subsec. (¢)(12). Pub. L. 108-357, §339(e), added par. (12).

2001—Subsec. (¢)(10). Pub. L. 107-16 added par. (10).

2000—Subsec. (¢)(9). Pub. L. 106-554 added par. (9).

1998—Subsec. (¢)(8). Pub. L. 105-206 added par. (8).

1996—Subsec. (¢)(2). Pub. L. 104-188 substituted ‘“‘work
opportunity credit” for ‘‘targeted jobs credit’’.

1993—Subsec. (¢)(6). Pub. L. 103-66, §13302(b)(2), added
par. (6).

Subsec. (¢)(7). Pub. L. 103-66, §13322(c)(2), added par.
M.
1990—Subsec. (¢)(1). Pub. L. 101-508, §11813(b)(12)(A),
substituted ‘‘section 46’ for ‘‘section 46(a)’ and ‘‘sec-
tion 50(c)”’ for ‘‘section 48(q)”.

Subsec. (¢)(5). Pub. L. 101-508, §11511(b)(3), added par.
(5).

Subsec. (d)(1). Pub. L. 101-508, §11813(b)(12)(B), sub-
stituted ‘‘section 46’ for ‘‘section 46(a)’’ and ‘‘other
than the rehabilitation credit” for ‘‘other than a credit
to which section 48(q)(3) applies’.

1989—Subsec. (c¢)(4). Pub. L. 101-239, §7814(e)(2)(D), in-
serted ‘‘(other than such credit determined under sec-
tion 280C(c)(3))”’ after ‘‘section 41(a)’’.

Subsec. (d). Pub. L. 101-239, §7814(e)(1), substituted
‘“‘substituting ‘an amount equal to 50 percent of’ for ‘an
amount equal to’ in the case of” for ‘‘substituting an
amount equal to 50 percent of for an amount equal to
in the case of”’ in introductory provisions.

Subsec. (d)(2). Pub. L. 101-239, §7110(c)(2), inserted
“for a taxable year beginning before January 1, 1990
after ‘‘under section 41(a)’’.

1988—Subsec. (c)(4). Pub. L. 100-647, §4008(b)(2)(A),
added par. (4).

Subsec. (d). Pub. L. 100-647, §4008(b)(2)(B), inserted
‘‘and research credit’ after ‘‘tax credit’’ in heading and
amended text generally. Prior to amendment, text read
as follows: “‘In the case of the investment credit deter-
mined under section 46(a) (other than a credit to which
section 48(q)(3) applies), subsection (a) shall be applied
by substituting ‘an amount equal to 50 percent of’ for
‘an amount equal to’.”

1984—Pub. L. 98-369 amended section generally, sub-
stituting provisions relating to deduction for certain
unused business credits for provisions relating to de-
duction for certain unused investment credits.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-148 applicable to amounts
paid or incurred in taxable years beginning after Dec.
31, 2009, see section 1421(f)(1) of Pub. L. 111-148, set out
as a note under section 38 of this title.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-58 applicable to qualified
new energy efficient homes acquired after Dec. 31, 2005,
in taxable years ending after such date, see section
1332(f) of Pub. L. 109-58, set out as a note under section
38 of this title.

EFFECTIVE DATE OF 2004 AMENDMENT

Amendment by section 302(c)(2) of Pub. L. 108-357 ap-
plicable to fuel produced, and sold or used, after Dec.
31, 2004, in taxable years ending after such date, see sec-
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tion 302(d) of Pub. L. 108-357, set out as a note under
section 38 of this title.

Amendment by section 339(e) of Pub. L. 108-357 appli-
cable to expenses paid or incurred after Dec. 31, 2002, in
taxable years ending after such date, see section 339(f)
of Pub. L. 108-357, set out as a note under section 38 of
this title.

EFFECTIVE DATE OF 2001 AMENDMENT

Amendment by Pub. L. 107-16 applicable to costs paid
or incurred in taxable years beginning after Dec. 31,
2001, with respect to qualified employer plans first ef-
fective after such date, see section 619(d) of Pub. L.
107-16, set out as a note under section 38 of this title.

EFFECTIVE DATE OF 2000 AMENDMENT

Amendment by Pub. L. 106-5564 applicable to invest-
ments made after Dec. 31, 2000, see §1(a)(7) [title I,
§121(e)] of Pub. L. 106-554, set out as a note under sec-
tion 38 of this title.

EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-206, title VI, §6020(b), July 22, 1998, 112
Stat. 823, provided that: ‘“The amendment made by this
section [amending this section] shall take effect as if
included in the amendments made by section 13443 of
the Revenue Reconciliation Act of 1993 [see section
13443(d) of Pub. L. 103-66, set out as an Effective Date
of 1993 Amendment note under section 38 of this title].”

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-188 applicable to individ-
uals who begin work for the employer after Sept. 30,
1996, see section 1201(g) of Pub. L. 104-188, set out as a
note under section 38 of this title.

EFFECTIVE DATE OF 1993 AMENDMENT

Amendment by section 13322(c)(2) of Pub. L. 103-66 ap-
plicable to wages paid or incurred after Dec. 31, 1993,
see section 13322(f) of Pub. L. 103-66, set out as a note
under section 38 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by section 11511(b)(3) of Pub. L. 101-508
applicable to costs paid or incurred in taxable years be-
ginning after Dec. 31, 1990, see section 11511(d)(1) of Pub.
L. 101-508, set out as an Effective Date note under sec-
tion 43 of this title.

Amendment by section 11813(b)(12) of Pub. L. 101-508
applicable to property placed in service after Dec. 31,
1990, but not applicable to any transition property (as
defined in section 49(e) of this title), any property with
respect to which qualified progress expenditures were
previously taken into account under section 46(d) of
this title, and any property described in section
46(b)(2)(C) of this title, as such sections were in effect
on Nov. 4, 1990, see section 11813(c) of Pub. L. 101-508,
set out as a note under section 45K of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7110(c)(2) of Pub. L. 101-239 ap-
plicable to taxable years beginning after Dec. 31, 1989,
see section 7110(e) of Pub. L. 101-239, set out as a note
under section 41 of this title.

Amendment by section 7814(e)(1), (2)(D) of Pub. L.
101-239 effective, except as otherwise provided, as if in-
cluded in the provision of the Technical and Mis-
cellaneous Revenue Act of 1988, Pub. L. 100-647, to
which such amendment relates, see section 7817 of Pub.
L. 101-239, set out as a note under section 1 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-647 applicable to taxable
years beginning after Dec. 31, 1988, see section 4008(d) of
Pub. L. 100-647, set out as a note under section 41 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-369 applicable to taxable
years beginning after Dec. 31, 1983, and to carrybacks
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from such years, see section 475(a) of Pub. L. 98-369, set
out as a note under section 21 of this title.

EFFECTIVE DATE

Pub. L. 97-248, title II, §205(c)(1), Sept. 3, 1982, 96 Stat.
430, as amended by Pub. L. 99-514, §2, Oct. 22, 1986, 100
Stat. 2095, provided that:

‘““(A) GENERAL RULE.—Except as otherwise provided in
this paragraph, the amendments made by subsection (a)
[enacting this section and amending sections 48, 312,
and 1016 of this title] shall apply to periods after De-
cember 31, 1982, under rules similar to the rules of sec-
tion 48(m) of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954].

‘“(B) EXCEPTION.—The amendments made by sub-
section (a) shall not apply to any property which—

‘(i) is constructed, reconstructed, erected, or ac-
quired pursuant to a contract which was entered into
after August 13, 1981, and was, on July 1, 1982, and at
all times thereafter, binding on the taxpayer,

‘‘(ii) is placed in service after December 31, 1982, and
before January 1, 1986,

‘“(iii) with respect to which an election under sec-
tion 168(f)(8)(A) of such Code is not in effect at any
time, and

“(iv) is not described in section 167(1)(3)(A) of such
Code.

“(C) SPECIAL RULE FOR INTEGRATED MANUFACTURING
FACILITIES.—

‘(i) IN GENERAL.—In the case of any integrated
manufacturing facility, the requirements of clause (i)
of subparagraph (B) shall be treated as met if—

“(I) the on-site construction of the facility began
before July 1, 1982, and

“(II) during the period beginning after August 13,
1981, and ending on July 1, 1982, the taxpayer con-
structed (or entered into binding contracts for the
construction of) more than 20 percent of the cost of
such facility.

‘(i) INTEGRATED MANUFACTURING FACILITY.—For
purposes of clause (i), the term ‘integrated manufac-
turing facility’ means 1 or more facilities—

““(I) located on a single site,

“(IT) for the manufacture of 1 or more manufac-
tured products from raw materials by the applica-
tion of 2 or more integrated manufacturing proc-
esses.

‘(D) SPECIAL RULE FOR HISTORIC STRUCTURES.—In the
case of any certified historic structure (as defined in
section 48(g)(3) of the Internal Revenue Code of 1986),
clause (i) of subparagraph (B) shall be applied by sub-
stituting ‘December 31, 1980’ for ‘August 13, 1981.°

‘“(E) CERTAIN PROJECTS WITH RESPECT TO HISTORIC
STRUCTURES.—In the case of any certified historic
structure (as so defined), the requirements of clause (i)
of subparagraph (B) shall be treated as met with re-
spect to such property—

‘(i) if the rehabilitation begins after December 31,
1980, and before July 1, 1982, or

“(i1) if—

“(I) before July 1, 1982, a public offering with re-
spect to interests in such property was registered
with the Securities and Exchange Commission,

““(IT) before such date an application with respect
to such property was filed under section 8 of the
United States Housing Act of 1937 [section 1437f of
Title 42, The Public Health and Welfare], and

“(IIT) such property is placed in service before
July 1, 1984.”

SAVINGS PROVISION

For provisions that nothing in amendment by section
11813(b)(12) of Pub. L. 101-508 be construed to affect
treatment of certain transactions occurring, property
acquired, or items of income, loss, deduction, or credit
taken into account prior to Nov. 5, 1990, for purposes of
determining liability for tax for periods ending after
Nov. 5, 1990, see section 11821(b) of Pub. L. 101-508, set
out as a note under section 45K of this title.
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§197. Amortization of goodwill and certain other
intangibles

(a) General rule

A taxpayer shall be entitled to an amortiza-
tion deduction with respect to any amortizable
section 197 intangible. The amount of such de-
duction shall be determined by amortizing the
adjusted basis (for purposes of determining gain)
of such intangible ratably over the 15-year pe-
riod beginning with the month in which such in-
tangible was acquired.

(b) No other depreciation or amortization deduc-
tion allowable

Except as provided in subsection (a), no depre-
ciation or amortization deduction shall be al-
lowable with respect to any amortizable section
197 intangible.

(¢) Amortizable section 197 intangible
For purposes of this section—
(1) In general

Except as otherwise provided in this section,
the term ‘‘amortizable section 197 intangible”’
means any section 197 intangible—

(A) which is acquired by the taxpayer after
the date of the enactment of this section,
and

(B) which is held in connection with the
conduct of a trade or business or an activity
described in section 212.

(2) Exclusion of self-created intangibles, etc.

The term ‘‘amortizable section 197 intangi-
ble” shall not include any section 197 intangi-
ble—

(A) which is not described in subparagraph

(D), (E), or (F) of subsection (d)(1), and

(B) which is created by the taxpayer.

This paragraph shall not apply if the intangi-
ble is created in connection with a transaction
(or series of related transactions) involving
the acquisition of assets constituting a trade
or business or substantial portion thereof.

(3) Anti-churning rules

For exclusion of intangibles acquired in certain
transactions, see subsection (f)(9).

(d) Section 197 intangible
For purposes of this section—
(1) In general

Except as otherwise provided in this section,
the term ‘‘section 197 intangible’” means—
(A) goodwill,
(B) going concern value,
(C) any of the following intangible items:

(i) workforce in place including its com-
position and terms and conditions (con-
tractual or otherwise) of its employment,

(ii) business books and records, operat-
ing systems, or any other information base
(including lists or other information with
respect to current or prospective cus-
tomers),

(iii) any patent, copyright, formula,
process, design, pattern, knowhow, format,
or other similar item,

(iv) any customer-based intangible,

(v) any supplier-based intangible, and
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(vi) any other similar item,

(D) any license, permit, or other right
granted by a governmental unit or an agen-
cy or instrumentality thereof,

(E) any covenant not to compete (or other
arrangement to the extent such arrange-
ment has substantially the same effect as a
covenant not to compete) entered into in
connection with an acquisition (directly or
indirectly) of an interest in a trade or busi-
ness or substantial portion thereof, and

(F) any franchise, trademark, or trade
name.

(2) Customer-based intangible
(A) In general

The term
means—

(i) composition of market,

(ii) market share, and

(iii) any other value resulting from fu-
ture provision of goods or services pursu-
ant to relationships (contractual or other-
wise) in the ordinary course of business
with customers.

(B) Special rule for financial institutions

“‘customer-based intangible”’

In the case of a financial institution, the
term ‘‘customer-based intangible’’ includes
deposit base and similar items.

(3) Supplier-based intangible

The term ‘‘supplier-based intangible’”” means
any value resulting from future acquisitions of
goods or services pursuant to relationships
(contractual or otherwise) in the ordinary
course of business with suppliers of goods or
services to be used or sold by the taxpayer.

(e) Exceptions

For purposes of this section, the term ‘‘section
197 intangible” shall not include any of the fol-
lowing:

(1) Financial interests

Any interest—
(A) in a corporation, partnership, trust, or
estate, or
(B) under an existing futures contract, for-
eign currency contract, notional principal
contract, or other similar financial contract.
(2) Land
Any interest in land.
(3) Computer software
(A) In general
Any—

(i) computer software which is readily
available for purchase by the general pub-
lic, is subject to a nonexclusive license,
and has not been substantially modified,
and

(ii) other computer software which is not
acquired in a transaction (or series of re-
lated transactions) involving the acquisi-
tion of assets constituting a trade or busi-
ness or substantial portion thereof.

(B) Computer software defined

For purposes of subparagraph (A), the term
‘“‘computer software’” means any program
designed to cause a computer to perform a
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