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subsection (a) [amending this section] shall apply to
transactions after the date of the enactment of this Act
[Oct. 22, 2004].”

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-36 applicable to transfers
after Oct. 18, 1998, see section 3001(e) of Pub. L. 106-36,
set out as a note under section 351 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-514 applicable to amounts
received after Dec. 31, 1986, in taxable years ending
after such date, with certain exceptions and qualifica-
tions, see section 824(c) of Pub. L. 99-514, set out as a
note under section 118 of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by section 2120(b) of Pub. L. 94-455 appli-
cable to contributions made after Jan. 31, 1976, see sec-
tion 2120(c) of Pub. L. 94-455, set out as a note under
section 118 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-621 applicable only in re-
spect of plans of reorganization adopted after Oct. 22,
1968, see section 2(c) of Pub. L. 90-621, set out as a note
under section 358 of this title.

[§363. Repealed. Pub. L. 94-455, title XIX,
§1901(a)(49), Oct. 4, 1976, 90 Stat. 1773]

Section, act Aug. 16, 1954, ch. 736, 68A Stat. 119, relat-
ed to cross reference for rules relating to effect on
earnings and profits of transactions to which this part
applies.

EFFECTIVE DATE OF REPEAL

Repeal effective for taxable years beginning after
Dec. 31, 1976, see section 1901(d) of Pub. L. 94-455, set
out as an Effective Date of 1976 Amendment note under
section 2 of this title.
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Sec.
367. Foreign corporations.
368. Definitions relating to corporate reorganiza-

tions.

§367. Foreign corporations

(a) Transfers of property from the United States
(1) General rule

If, in connection with any exchange de-
scribed in section 332, 351, 354, 356, or 361, a
United States person transfers property to a
foreign corporation, such foreign corporation
shall not, for purposes of determining the ex-
tent to which gain shall be recognized on such
transfer, be considered to be a corporation.

(2) Exception for certain stock or securities

Except to the extent provided in regulations,
paragraph (1) shall not apply to the transfer of
stock or securities of a foreign corporation
which is a party to the exchange or a party to
the reorganization.

(3) Exception for transfers of certain property
used in the active conduct of a trade or
business

(A) In general
Except as provided in regulations pre-
scribed by the Secretary, paragraph (1) shall

not apply to any property transferred to a
foreign corporation for use by such foreign
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corporation in the active conduct of a trade
or business outside of the United States.

(B) Paragraph not to apply to certain prop-
erty

Except as provided in regulations pre-
scribed by the Secretary, subparagraph (A)
shall not apply to any—

(i) property described in paragraph (1) or

(3) of section 1221(a) (relating to inventory

and copyrights, etc.),

(ii) installment obligations, accounts re-
ceivable, or similar property,

(iii) foreign currency or other property
denominated in foreign currency,

(iv) intangible property (within the
meaning of section 936(h)(3)(B)), or

(v) property with respect to which the
transferor is a lessor at the time of the
transfer, except that this clause shall not
apply if the transferee was the lessee.

(C) Transfer of foreign branch with pre-
viously deducted losses

Except as provided in regulations pre-
scribed by the Secretary, subparagraph (A)
shall not apply to gain realized on the trans-
fer of the assets of a foreign branch of a
United States person to a foreign corpora-
tion in an exchange described in paragraph
(1) to the extent that—

(i) the sum of losses—

(I) which were incurred by the foreign
branch before the transfer, and

(IT) with respect to which a deduction
was allowed to the taxpayer, exceeds

(ii) the sum of—

(I) any taxable income of such branch
for a taxable year after the taxable year
in which the loss was incurred and
through the close of the taxable year of
the transfer, and

(IT) the amount which is recognized
under section 904(f)(3) on account of the
transfer.

Any gain recognized by reason of the preced-
ing sentence shall be treated for purposes of
this chapter as income from sources outside
the United States having the same character
as such losses had.

(4) Special rule for transfer of partnership in-
terests

Except as provided in regulations prescribed
by the Secretary, a transfer by a United
States person of an interest in a partnership
to a foreign corporation in an exchange de-
scribed in paragraph (1) shall, for purposes of
this subsection, be treated as a transfer to
such corporation of such person’s pro rata
share of the assets of the partnership.

(5) Paragraphs (2) and (3) not to apply to cer-
tain section 361 transactions

Paragraphs (2) and (3) shall not apply in the
case of an exchange described in subsection (a)
or (b) of section 361. Subject to such basis ad-
justments and such other conditions as shall
be provided in regulations, the preceding sen-
tence shall not apply if the transferor corpora-
tion is controlled (within the meaning of sec-
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