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(i) in determining under section 172 the
amount of any net operating loss for such
taxable year, and

(ii) in determining taxable income for
such taxable year for purposes of the 2nd
sentence of section 172(b)(2).

(3) Nondeductible CFC dividends

For purposes of this subsection, the term
“nondeductible CFC dividends’ means the ex-
cess of the amount of dividends taken into ac-
count under subsection (a) over the deduction
allowed under subsection (a) for such divi-
dends.

(f) Election

The taxpayer may elect to apply this section
to—

(1) the taxpayer’s last taxable year which be-
gins before the date of the enactment of this
section, or

(2) the taxpayer’s first taxable year which
begins during the 1-year period beginning on
such date.

Such election may be made for a taxable year
only if made on or before the due date (including
extensions) for filing the return of tax for such
taxable year.

(Added Pub. L. 108-357, title IV, §422(a), Oct. 22,
2004, 118 Stat. 1514; amended Pub. L. 109-135, title
IV, §403(a), Dec. 21, 2005, 119 Stat. 2627.)

REFERENCES IN TEXT

The date of the enactment of this section, referred to
in subsec. (f), is the date of enactment of Pub. L.
108-357, which was approved Oct. 22, 2004.

AMENDMENTS

2005—Subsec. (a)(2)(B). Pub. L. 109-135, §403(q)(1), in-
serted ‘‘from another controlled foreign corporation in
such chain of ownership’ before ‘‘, but only to the ex-
tent”’.

Subsec. (b)(2)(A). Pub. L. 109-135, §403(q)(2), inserted
‘“cash’ before ‘“‘dividends’.

Subsec. (b)(3). Pub. L. 109-135, §403(q)(3), inserted at
end ‘“‘“The Secretary may prescribe such regulations as
may be necessary or appropriate to prevent the avoid-
ance of the purposes of this paragraph, including regu-
lations which provide that cash dividends shall not be
taken into account under subsection (a) to the extent
such dividends are attributable to the direct or indirect
transfer (including through the use of intervening enti-
ties or capital contributions) of cash or other property
from a related person (as so defined) to a controlled for-
eign corporation.”

Subsec. (¢)(1). Pub. L. 109-135, §403(q)(4), reenacted
heading without change and amended text generally.
Prior to amendment, text read as follows: ‘“The term
‘applicable financial statement’ means, with respect to
a United States shareholder, the most recently audited
financial statement (including notes and other docu-
ments which accompany such statement) which in-
cludes such shareholder—

““(A) which is certified on or before June 30, 2003, as
being prepared in accordance with generally accepted
accounting principles, and

‘(B) which is used for the purposes of a statement
or report—

‘(i) to creditors,

“‘(ii) to shareholders, or

‘“(iii) for any other substantial nontax purpose.
In the case of a corporation required to file a financial
statement with the Securities and Exchange Commis-
sion, such term means the most recent such statement
filed on or before June 30, 2003.”’
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Subsec. (d)(2). Pub. L. 109-135, §403(q)(5), substituted
‘‘directly allocable’ for ‘‘properly allocated and appor-
tioned”.

Subsec. (d)(4). Pub. L. 109-135, §403(q)(6), added par.
4).

Subsec. (e)(1). Pub. L. 109-135, §403(q)(7), inserted
‘““‘which are imposed by foreign countries and posses-
sions of the United States and are” after ‘‘taxes’ in
concluding provisions.

Subsec. (f). Pub. L. 109-135, §403(q)(8), inserted ‘‘on
or’’ before ‘‘before the due date’ in concluding provi-
sions.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendments by Pub. L. 109-135 effective as if in-
cluded in the provisions of the American Jobs Creation
Act of 2004, Pub. L. 108-357, to which they relate, see
section 403(nn) of Pub. L. 109-135, set out as a note
under section 26 of this title.

EFFECTIVE DATE

Section applicable to taxable years ending on or after
Oct. 22, 2004, see section 422(d) of Pub. L. 108-357, set out
as an Effective Date of 2004 Amendments note under
section 56 of this title.

SUBPART G—EXPORT TRADE CORPORATIONS

Sec.
970. Reduction of subpart F income of export
trade corporations.
971. Definitions.
[972. Repealed.]
AMENDMENTS

1976—Pub. L. 94-455, title XIX, §1901(b)(27)(B), Oct. 4,
1976, 90 Stat. 1799, struck out item 972 ‘“‘Consolidation of
group of export trade corporations’.

1962—Pub. L. 87-834, §12(a), Oct. 16, 1962, 76 Stat. 1027,
added heading of subpart G, and items 970 to 972.

§970. Reduction of subpart F income of export
trade corporations

(a) Export trade income constituting foreign
base company income

(1) In general

In the case of a controlled foreign corpora-
tion (as defined in section 957) which for the
taxable year is an export trade corporation,
the subpart F income (determined without re-
gard to this subpart) of such corporation for
such year shall be reduced by an amount equal
to so much of the export trade income (as de-
fined in section 971(b)) of such corporation for
such year as constitutes foreign base company
income (as defined in section 954), but only to
the extent that such amount does not exceed
whichever of the following amounts is the
lesser:

(A) an amount equal to 1% times so much
of the export promotion expenses (as defined
in section 971(d)) of such corporation for
such year as is probably allocable to the ex-
port trade income which constitutes foreign
base company income of such corporation
for such year, or

(B) an amount equal to 10 percent of so
much of the gross receipts for such year (or,
in the case of gross receipts arising from
commissions, fees, or other compensation
for its services, so much of the gross amount
upon the basis of which such commissions,
fees, or other compensation is computed) ac-
cruing to such export trade corporation from
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the sale, installation, operation, mainte-
nance, or use of property in respect of which
such corporation derives export trade in-
come as is properly allocable to the export
trade income which constitutes foreign base
company income of such corporation for
such year.

The allocations with respect to export trade
income which constitutes foreign base com-
pany income under subparagraphs (A) and (B)
shall be made under regulations prescribed by
the Secretary.

(2) Overall limitation

The reduction under paragraph (1) for any
taxable year shall not exceed an amount
which bears the same ratio to the increase in
the investments in export trade assets (as de-
fined in section 971(c)) of such corporation for
such year as the export trade income which
constitutes foreign base company income of
such corporation for such year bears to the en-
tire export trade income of such corporation
for such year.

(b) Inclusion of certain previously excluded
amounts

Each United States shareholder of a controlled
foreign corporation which for any prior taxable
year was an export trade corporation shall in-
clude in his gross income under section
951(a)(1)(A)(i), as an amount to which section
955 (relating to withdrawal of previously ex-
cluded subpart F income from qualified invest-
ment) applies, his pro rata share of the amount
of decrease in the investments in export trade
assets of such corporation for such year, but
only to the extent that his pro rata share of
such amount does not exceed an amount equal
to—

(1) his pro rata share of the sum of (A) the
amounts by which the subpart F income of
such corporation was reduced for all prior tax-
able years under subsection (a), and (B) the
amounts not included in subpart F income (de-
termined without regard to this subpart) for
all prior taxable years by reason of the treat-
ment (under section 972 as in effect before the
date of the enactment of the Tax Reform Act
of 1976) of two or more controlled foreign cor-
porations which are export trade corporations
as a single controlled foreign corporation, re-
duced by

(2) the sum of the amounts which were in-
cluded in his gross income under section
951(a)(1)(A)(ii) under the provisions of this sub-
section for all prior taxable years.

(c) Investments in export trade assets

(1) Amount of investments

For purposes of this section, the amount
taken into account with respect to any export
trade asset shall be its adjusted basis, reduced
by any liability to which the asset is subject.
(2) Increase in investments in export trade as-

sets

For purposes of subsection (a), the amount
of increase in investments in export trade as-
sets of any controlled foreign corporation for
any taxable year is the amount by which—

(A) the amount of such investments at the
close of the taxable year, exceeds
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(B) the amount of such investments at the
close of the preceding taxable year.
(3) Decrease in investments in export trade as-
sets

For purposes of subsection (b), the amount
of decrease in investments in export trade as-
sets of any controlled foreign corporation for
any taxable year is the amount by which—

(A) the amount of such investments at the
close of the preceding taxable year (reduced
by an amount equal to the amount of net
loss sustained during the taxable year with
respect to export trade assets), exceeds

(B) the amount of such investments at the
close of the taxable year.

(4) Special rule

A United States shareholder of an export
trade corporation may, under regulations pre-
scribed by the Secretary, make the determina-
tions under paragraphs (2) and (3) as of the
close of the 75th day after the close of the
years referred to in such paragraphs in lieu of
on the last day of such years. A United States
shareholder of an export trade corporation
may, under regulations prescribed by the Sec-
retary, make the determinations under para-
graphs (2) and (3) with respect to export trade
assets described in section 971(c)(3) as of the
close of the years following the years referred
to in such paragraphs, or as of the close of
such longer period of time as such regulations
may permit, in lieu of on the last day of such
years and in lieu of on the day prescribed in
the preceding sentence. Any election under
this paragraph made with respect to any tax-
able year shall apply to such year and to all
succeeding taxable years unless the Secretary
consents to the revocation of such election.

(Added Pub. L. 87-834, §12(a), Oct. 16, 1972, 76
Stat. 1027; amended Pub. L. 94-455, title XIX,
§§1901(b)(27)(A), 1906(b)(13)(A), Oct. 4, 1976, 90
Stat. 1799, 1834.)

REFERENCES IN TEXT

The Tax Reform Act of 1976, referred to in subsec.
(b)(1), is Pub. L. 94-455, Oct. 4, 1976, 90 Stat. 1250, as
amended, which was enacted Oct. 4, 1976. Section 972 of
this title was repealed by Pub. L. 94-455, title XIX,
§1901(a)(120), Oct. 4, 1976, 90 Stat. 1784. For complete
classification of this Act to the Code, see Tables.

AMENDMENTS

1976—Subsec. (a)(1). Pub. L. 94-455, §1906(b)(13)(A),
struck out ‘‘or his delegate’ after ‘‘Secretary’’.

Subsec. (b)(1). Pub. L. 94-455, §1901(b)(27)(A), sub-
stituted ‘‘treatment (under section 972 as in effect be-
fore the date of enactment of the Tax Reform Act of
1976) of two or more controlled foreign corporations
which are export trade corporations as a single con-
trolled corporation’ for ‘‘application of section 972"
after ‘‘reason of the’.

Subsec. (¢)(4). Pub. L. 94-455, §1906(b)(13)(A), struck
out ‘“‘or his delegate’ after ‘‘Secretary’ in three places.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by section 1901(b)(27)(A) of Pub. L. 94-455
applicable with respect to taxable years beginning after
Dec. 31, 1976, see section 1901(d) of Pub. L. 94-455, set
out as a note under section 2 of this title.

EXPORT TRADE CORPORATIONS

Pub. L. 92-178, title V, §505(a), (b), Dec. 10, 1971, 85
Stat. 551, provided that:
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‘“(a) USE OF TERMS.—Except as otherwise expressly
provided, whenever in this section a reference is made
to a section, chapter, or other provision, the reference
shall be considered to be made to a section, chapter, or
other provision of the Internal Revenue Code of 1954,
and terms used in this section shall have the same
meaning as when used in such Code.

‘“(b) TRANSFER TO A DISC OF ASSETS OF EXPORT
TRADE CORPORATION.—

‘(1) IN GENERAL.—If a corporation (hereinafter in
this section called ‘parent’) owns all of the outstand-
ing stock of an export trade corporation (as defined
in section 971), and the export trade corporation, dur-
ing a taxable year beginning before January 1, 1976,
transfers property, without receiving consideration,
to a DISC (as defined in section 992(a)) all of whose
outstanding stock is owned by the parent, and if the
amount transferred by the export trade corporation
is not less than the amount of its untaxed subpart F
income (as defined in paragraph (2) of this subsection)
at the time of such transfer, then—

‘“(A) notwithstanding section 367 or any other
provision of chapter 1, no gain or loss to the export
trade corporation, the parent, or the DISC shall be
recognized by reason of such transfer;

‘(B) the earnings and profits of the DISC shall be
increased by the amount transferred to it by the ex-
port trade corporation and such amount shall be in-
cluded in the accumulated DISC income, and for
purposes of section 861(a)(2)(D) shall be considered
to be qualified export receipts;

‘(C) the adjusted basis of the assets transferred
to the DISC shall be the same in the hands of the
DISC as in the hands of the export trade corpora-
tion;

‘(D) the earnings and profits of the export trade
corporation shall be reduced by the amount trans-
ferred to the DISC, to the extent thereof, with the
reduction being applied first to the untaxed subpart
F income and then to the other earnings and profits
in the order in which they were most recently accu-
mulated;

‘“(E) the basis of the parent’s stock in the export
trade corporation shall be decreased by the amount
obtained by multiplying its basis in such stock by
a fraction the numerator of which is the amount
transferred to the DISC and the denominator of
which is the aggregate adjusted basis of all the as-
sets of the export trade corporation immediately
before such transfer;

‘“(F) the basis of the parent’s stock in the DISC
shall be increased by the amount of the reduction
under subparagraph (E) of its basis in the stock of
the export trade corporation;

‘(G) the property transferred to the DISC shall
not be considered to reduce the investments of the
export trade corporation in export trade assets for
purposes of applying section 970(b); and

‘‘(H) any foreign income taxes which would have
been deemed under section 902 to have been paid by
the parent if the transfer had been made to the par-
ent shall be treated as foreign income taxes paid by
the DISC.

For purposes of this section, the amount transferred

by the export trade corporation to the DISC shall be

the aggregate of the adjusted basis of the properties
transferred, with proper adjustment for any indebted-
ness secured by such property or assumed by the

DISC in connection with the transfer. For purposes of

this section, a foreign corporation which qualified as

an export trade corporation for any 3 taxable years
beginning before November 1, 1971, shall be treated as
an export trade corporation.

¢“(2) DEFINITION OF UNTAXED SUBPART F INCOME.—For
purposes of this section, the term ‘untaxed subpart F
income’ means with respect to an export trade cor-
poration the amount by which—

““(A) the sum of the amount by which the subpart
F income of such corporation was reduced for the
taxable year and all prior taxable years under sec-

tion 970(a) and the amounts not included in subpart

F income (determined without regard to subpart G

of subchapter N of chapter 1) for all prior taxable

years by reason of the application of section 972, ex-
ceeds
“(B) the sum of the amounts which were included
in the gross income of the shareholders of such cor-
poration under section 951(a)(1)(A)(ii) and under the
provision of section 970(b) for all prior taxable
years,
determined without regard to the transfer of property
described in paragraph (1) of this subsection.

‘“(3) SPECIAL CASES.—If the provisions of paragraph
(1) of this subsection are not applicable solely be-
cause the export trade corporation or the DISC, or
both, are not owned in the manner prescribed in such
paragraph, the provisions shall nevertheless be appli-
cable in such cases to the extent, and in accordance
with such rules, as may be prescribed by the Sec-
retary or his delegate.

“(4) TREATMENT OF EXPORT TRADE ASSETS.—If the
provisions of this subsection are applicable, accounts
receivable held by an export trade corporation and
transferred to a DISC, to the extent such receivables
were export trade assets in the hands of the export
trade corporation, shall be treated as qualified export
assets for purposes of section 993(b).”’

§971. Definitions

(a) Export trade corporations

For purposes of this subpart, the term ‘‘export

trade corporation’ means—

(1) In general

A controlled foreign corporation (as defined
in section 957) which satisfies the following
conditions:

(A) 90 percent or more of the gross income

of such corporation for the 3-year period im-

mediately preceding the close of the taxable

year (or such part of such period subsequent
to the effective date of this subpart during
which the corporation was in existence) was
derived from sources without the TUnited

States, and

(B) 75 percent or more of the gross income
of such corporation for such period con-
stituted gross income in respect of which
such corporation derived export trade in-
come.

(2) Special rule

If 50 percent or more of the gross income of
a controlled foreign corporation in the period
specified in subsection (a)(1)(A) is gross in-
come in respect of which such corporation de-
rived export trade income in respect of agri-
cultural products grown in the United States,
it may qualify as an export trade corporation
although it does not meet the requirements of
subsection (a)(1)(B).

(3) Limitation

No controlled foreign corporation may qual-
ify as an export trade corporation for any tax-
able year beginning after October 31, 1971, un-
less it qualified as an export trade corporation
for any taxable year beginning before such
date. If a corporation fails to qualify as an ex-
port trade corporation for a period of any 3
consecutive taxable years beginning after such
date, it may not qualify as an export trade
corporation for any taxable year beginning
after such period.
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