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heard and determined because of the absence of 
a quorum of qualified justices, the Chief Justice 
of the United States may order it remitted to 
the court of appeals for the circuit including the 
district in which the case arose, to be heard and 
determined by that court either sitting in banc 
or specially constituted and composed of the 
three circuit judges senior in commission who 
are able to sit, as such order may direct. The de-
cision of such court shall be final and conclu-
sive. In the event of the disqualification or dis-
ability of one or more of such circuit judges, 
such court shall be filled as provided in chapter 
15 of this title. 

In any other case brought to the Supreme 
Court for review, which cannot be heard and de-
termined because of the absence of a quorum of 
qualified justices, if a majority of the qualified 
justices shall be of opinion that the case cannot 
be heard and determined at the next ensuing 
term, the court shall enter its order affirming 
the judgment of the court from which the case 
was brought for review with the same effect as 
upon affirmance by an equally divided court. 

(June 25, 1948, ch. 646, 62 Stat. 963.) 

HISTORICAL AND REVISION NOTES 

Based on portions of section 29 of title 15, U.S.C., 1940 
ed., Commerce and Trade, and section 45 of title 49, 
U.S.C., 1940 ed., Transportation (Feb. 11, 1903, ch. 544, 
§ 2, 32 Stat. 823; Mar. 3, 1911, ch. 231, § 291, 36 Stat. 1167; 
June 9, 1944, ch. 239, 58 Stat. 272). 

Section consolidates portions of section 29 of title 15, 
U.S.C., 1940 ed., and section 45 of title 49, U.S.C., 1940 
ed., with changes of substance and phraseology. 

The revised section includes the principal provisions 
of sections 29 and 45 of titles 15 and 49, U.S.C., 1940 ed., 
respectively, in case of the absence of a quorum of 
qualified Justices of the Supreme Court. 

Sections 29 and 45 of titles 15 and 49, U.S.C., 1940 ed., 
respectively, were identical and were applicable only to 
decisions of three-judge courts in antitrust cases under 
section 107 of said title 15 and Interstate Commerce 
cases under sections 1, 8, and 12 of said title 49, ‘‘or any 
other acts having a like purpose that may hereinafter 
be enacted.’’ The revised section broadens and extends 
the application of such provisions to include ‘‘any case 
involving a direct appeal to the Supreme Court from 
the decision of a district court or a district court of 
three judges which cannot be heard and determined be-
cause of the absence of a quorum of qualified justices.’’ 
It includes direct appeals in criminal cases under sec-
tion 3731 of title 18 (H.R. 1600, 80th Cong.). 

Sections 29 and 45 of titles 15 and 49, U.S.C., 1940 ed., 
respectively provided that the Supreme Court certify 
the case to the Circuit Court of Appeals and that the 
Senior Circuit Judge, qualified to participate should 
designate himself and two other circuit judges next in 
order of seniority. Other provisions were made for des-
ignation of circuit judges from other circuits in case of 
insufficient circuit judges being available in the cir-
cuit. 

The revised section permits the Chief Justice of the 
United States to designate the ‘‘court of appeals’’ to 
hear the case in banc or by means of a specially con-
stituted court of appeals composed of the three circuit 
judges senior in commission who are able to sit. In case 
of disqualification or disability, the court shall be 
filled by designation and assignment as provided in 
chapter 15 of this title. 

The provisions of section 29 of title 15, U.S.C., 1940 
ed., and section 45 of title 49, U.S.C., 1940 ed., relating 
to time for appeal are incorporated in section 2101 of 
this title. The provisions of said sections for direct ap-
peal to the Supreme Court are retained in said titles 15 
and 49. 

The second paragraph of the revised section is new. It 
recognizes the necessity of final disposition of litiga-
tion in which appellate review has been had and further 
review by the Supreme Court is impossible for lack of 
a quorum of qualified justices. 

[§ 2110. Repealed. Pub. L. 97–164, title I, § 136, 
Apr. 2, 1982, 96 Stat. 41] 

Section, acts June 25, 1948, ch. 646, 62 Stat. 964; May 
24, 1949, ch. 139, § 109, 63 Stat. 105, provided that appeals 
to the Court of Claims in tort claims cases, as provided 
in section 1504 of this title, be taken within 90 days 
after the entry of the final judgment of the district 
court. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Oct. 1, 1982, see section 402 of Pub. L. 
97–164, set out as an Effective Date of 1982 Amendment 
note under section 171 of this title. 

§ 2111. Harmless error 

On the hearing of any appeal or writ of certio-
rari in any case, the court shall give judgment 
after an examination of the record without re-
gard to errors or defects which do not affect the 
substantial rights of the parties. 

(Added May 24, 1949, ch. 139, § 110, 63 Stat. 105.) 

HISTORICAL AND REVISION NOTES 

1949 ACT 

Incorporates in title 28, U.S.C., as section 2111 there-
of, the harmless error provisions of section 269 of the 
Judicial Code (now repealed), which applied to all 
courts of the United States and to all cases therein and 
therefore was superseded only in part by the Federal 
Procedural Rules, which apply only to the United 
States district courts. 

§ 2112. Record on review and enforcement of 
agency orders 

(a) The rules prescribed under the authority of 
section 2072 of this title may provide for the 
time and manner of filing and the contents of 
the record in all proceedings instituted in the 
courts of appeals to enjoin, set aside, suspend, 
modify, or otherwise review or enforce orders of 
administrative agencies, boards, commissions, 
and officers. Such rules may authorize the agen-
cy, board, commission, or officer to file in the 
court a certified list of the materials comprising 
the record and retain and hold for the court all 
such materials and transmit the same or any 
part thereof to the court, when and as required 
by it, at any time prior to the final determina-
tion of the proceeding, and such filing of such 
certified list of the materials comprising the 
record and such subsequent transmittal of any 
such materials when and as required shall be 
deemed full compliance with any provision of 
law requiring the filing of the record in the 
court. The record in such proceedings shall be 
certified and filed in or held for and transmitted 
to the court of appeals by the agency, board, 
commission, or officer concerned within the 
time and in the manner prescribed by such 
rules. If proceedings are instituted in two or 
more courts of appeals with respect to the same 
order, the following shall apply: 

(1) If within ten days after issuance of the 
order the agency, board, commission, or offi-
cer concerned receives, from the persons insti-
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tuting the proceedings, the petition for review 
with respect to proceedings in at least two 
courts of appeals, the agency, board, commis-
sion, or officer shall proceed in accordance 
with paragraph (3) of this subsection. If within 
ten days after the issuance of the order the 
agency, board, commission, or officer con-
cerned receives, from the persons instituting 
the proceedings, the petition for review with 
respect to proceedings in only one court of ap-
peals, the agency, board, commission, or offi-
cer shall file the record in that court notwith-
standing the institution in any other court of 
appeals of proceedings for review of that order. 
In all other cases in which proceedings have 
been instituted in two or more courts of ap-
peals with respect to the same order, the agen-
cy, board, commission, or officer concerned 
shall file the record in the court in which pro-
ceedings with respect to the order were first 
instituted. 

(2) For purposes of paragraph (1) of this sub-
section, a copy of the petition or other plead-
ing which institutes proceedings in a court of 
appeals and which is stamped by the court 
with the date of filing shall constitute the pe-
tition for review. Each agency, board, commis-
sion, or officer, as the case may be, shall des-
ignate by rule the office and the officer who 
must receive petitions for review under para-
graph (1). 

(3) If an agency, board, commission, or offi-
cer receives two or more petitions for review 
of an order in accordance with the first sen-
tence of paragraph (1) of this subsection, the 
agency, board, commission, or officer shall, 
promptly after the expiration of the ten-day 
period specified in that sentence, so notify the 
judicial panel on multidistrict litigation au-
thorized by section 1407 of this title, in such 
form as that panel shall prescribe. The judicial 
panel on multidistrict litigation shall, by 
means of random selection, designate one 
court of appeals, from among the courts of ap-
peals in which petitions for review have been 
filed and received within the ten-day period 
specified in the first sentence of paragraph (1), 
in which the record is to be filed, and shall 
issue an order consolidating the petitions for 
review in that court of appeals. The judicial 
panel on multidistrict litigation shall, after 
providing notice to the public and an oppor-
tunity for the submission of comments, pre-
scribe rules with respect to the consolidation 
of proceedings under this paragraph. The agen-
cy, board, commission, or officer concerned 
shall file the record in the court of appeals 
designated pursuant to this paragraph. 

(4) Any court of appeals in which proceed-
ings with respect to an order of an agency, 
board, commission, or officer have been insti-
tuted may, to the extent authorized by law, 
stay the effective date of the order. Any such 
stay may thereafter be modified, revoked, or 
extended by a court of appeals designated pur-
suant to paragraph (3) with respect to that 
order or by any other court of appeals to 
which the proceedings are transferred. 

(5) All courts in which proceedings are insti-
tuted with respect to the same order, other 
than the court in which the record is filed pur-

suant to this subsection, shall transfer those 
proceedings to the court in which the record is 
so filed. For the convenience of the parties in 
the interest of justice, the court in which the 
record is filed may thereafter transfer all the 
proceedings with respect to that order to any 
other court of appeals. 

(b) The record to be filed in the court of ap-
peals in such a proceeding shall consist of the 
order sought to be reviewed or enforced, the 
findings or report upon which it is based, and 
the pleadings, evidence, and proceedings before 
the agency, board, commission, or officer con-
cerned, or such portions thereof (1) as the rules 
prescribed under the authority of section 2072 of 
this title may require to be included therein, or 
(2) as the agency, board, commission, or officer 
concerned, the petitioner for review or respond-
ent in enforcement, as the case may be, and any 
intervenor in the court proceeding by written 
stipulation filed with the agency, board, com-
mission, or officer concerned or in the court in 
any such proceeding may consistently with the 
rules prescribed under the authority of section 
2072 of this title designate to be included there-
in, or (3) as the court upon motion of a party or, 
after a prehearing conference, upon its own mo-
tion may by order in any such proceeding des-
ignate to be included therein. Such a stipulation 
or order may provide in an appropriate case that 
no record need be filed in the court of appeals. 
If, however, the correctness of a finding of fact 
by the agency, board, commission, or officer is 
in question all of the evidence before the agen-
cy, board, commission, or officer shall be in-
cluded in the record except such as the agency, 
board, commission, or officer concerned, the pe-
titioner for review or respondent in enforce-
ment, as the case may be, and any intervenor in 
the court proceeding by written stipulation filed 
with the agency, board, commission, or officer 
concerned or in the court agree to omit as whol-
ly immaterial to the questioned finding. If there 
is omitted from the record any portion of the 
proceedings before the agency, board, commis-
sion, or officer which the court subsequently de-
termines to be proper for it to consider to enable 
it to review or enforce the order in question the 
court may direct that such additional portion of 
the proceedings be filed as a supplement to the 
record. The agency, board, commission, or offi-
cer concerned may, at its option and without re-
gard to the foregoing provisions of this sub-
section, and if so requested by the petitioner for 
review or respondent in enforcement shall, file 
in the court the entire record of the proceedings 
before it without abbreviation. 

(c) The agency, board, commission, or officer 
concerned may transmit to the court of appeals 
the original papers comprising the whole or any 
part of the record or any supplemental record, 
otherwise true copies of such papers certified by 
an authorized officer or deputy of the agency, 
board, commission, or officer concerned shall be 
transmitted. Any original papers thus transmit-
ted to the court of appeals shall be returned to 
the agency, board, commission, or officer con-
cerned upon the final determination of the re-
view or enforcement proceeding. Pending such 
final determination any such papers may be re-
turned by the court temporarily to the custody 
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1 So in original. 
2 So in original. Probably should be capitalized. 

of the agency, board, commission, or officer con-
cerned if needed for the transaction of the public 
business. Certified copies of any papers included 
in the record or any supplemental record may 
also be returned to the agency, board, commis-
sion, or officer concerned upon the final deter-
mination of review or enforcement proceedings. 

(d) The provisions of this section are not appli-
cable to proceedings to review decisions of the 
Tax Court of the United States or to proceedings 
to review or enforce those orders of administra-
tive agencies, boards, commissions, or officers 
which are by law reviewable or enforceable by 
the district courts. 

(Added Pub. L. 85–791, § 2, Aug. 28, 1958, 72 Stat. 
941; amended Pub. L. 89–773, § 5(a), (b), Nov. 6, 
1966, 80 Stat. 1323; Pub. L. 100–236, § 1, Jan. 8, 1988, 
101 Stat. 1731.) 

AMENDMENTS 

1988—Subsec. (a). Pub. L. 100–236 substituted ‘‘If pro-
ceedings are instituted in two or more courts of appeals 
with respect to the same order, the following shall 
apply:’’ and pars. (1) to (5) for ‘‘If proceedings have been 
instituted in two or more courts of appeals with respect 
to the same order the agency, board, commission, or of-
ficer concerned shall file the record in that one of such 
courts in which a proceeding with respect to such order 
was first instituted. The other courts in which such 
proceedings are pending shall thereupon transfer them 
to the court of appeals in which the record has been 
filed. For the convenience of the parties in the interest 
of justice such court may thereafter transfer all the 
proceedings with respect to such order to any other 
court of appeals.’’ 

1966—Subsec. (a). Pub. L. 89–773, § 5(a), substituted 
‘‘The rules prescribed under the authority of section 
2072 of this title may provide for the time and manner 
of filing’’ for ‘‘The several courts of appeal shall have 
power to adopt, with the approval of the Judicial Con-
ference of the United States, rules, which so far as 
practicable shall be uniform in all such courts prescrib-
ing the time and manner of filing.’’ See section 2072 of 
this title. 

Subsec. (b). Pub. L. 89–773, § 5(b), substituted ‘‘the 
rules prescribed under the authority of section 2072 of 
this title’’ for ‘‘the said rules of the court of appeals’’ 
and for ‘‘the rules of such court’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Pub. L. 100–236, § 3, Jan. 8, 1988, 101 Stat. 1732, provided 
that: ‘‘The amendments made by this Act [amending 
this section and section 1369 of Title 33, Navigation and 
Navigable Waters] take effect 180 days after the date of 
the enactment of this Act [Jan 8, 1988], except that the 
judicial panel on multidistrict litigation may issue 
rules pursuant to subsection (a)(3) of section 2112 of 
title 28, United States Code (as added by section 1), on 
or after such date of enactment.’’ 

SAVINGS PROVISION 

Pub. L. 89–773, § 5(c), Nov. 6, 1966, 80 Stat. 1323, pro-
vided that: ‘‘The amendments of section 2112 of title 28 
of the United States Code made by this Act shall not 
operate to invalidate or repeal rules adopted under the 
authority of that section prior to the enactment of this 
Act [Nov. 6, 1966], which rules shall remain in effect 
until superseded by rules prescribed under the author-
ity of section 2072 of title 28 of the United States Code 
as amended by this Act.’’ 

§ 2113. Definition 

For purposes of this chapter, the terms ‘‘State 
court’’, ‘‘State courts’’, and ‘‘highest court of a 
State’’ include the District of Columbia Court of 
Appeals. 

(Added Pub. L. 91–358, title I, § 172(a)(2)(A), July 
29, 1970, 84 Stat. 590.) 

EFFECTIVE DATE 

Section effective the first day of the seventh calendar 
month which begins after July 29, 1970, see section 
199(a) of Pub. L. 91–358, set out as an Effective Date of 
1970 Amendment note under section 1257 of this title. 

PART VI—PARTICULAR 
PROCEEDINGS 

Chap. Sec. 

151. Declaratory Judgments ..................... 2201 
153. Habeas Corpus ..................................... 2241 
154. Special habeas corpus procedures 

in capital cases ................................. 2261.1 
155. Injunctions; Three-Judge Courts .... 2281 
157. Surface Transportation Board Or-

ders; Enforcement and Review .... 2321 
158. Orders of Federal Agencies; Re-

view ..................................................... 2341 
159. Interpleader .......................................... 2361 
161. United States as Party Generally ... 2401 
163. Fines, Penalties and Forfeitures ..... 2461 
165. United States Court of Federal 

Claims Procedure ............................ 2501 
[167. Repealed.] 
169. Court of International Trade Pro-

cedure ................................................. 2631 
171. Tort Claims Procedure ...................... 2671 
173. Attachment in Postal Suits ............... 2710 
[175. Repealed.] 
176. Federal Debt Collection Procedure 3001 
178. Professional and Amateur Sports 

Protection .......................................... 3701 
179. Judicial Review of Certain Actions 

by Presidential Offices ................... 3901 
180. Assumption of Certain Contractual 

Obligations ........................................ 4001 
181. Foreign judgments 2 ............................ 4101.1 
190. Miscellaneous ....................................... 5001 

SENATE REVISION AMENDMENT 

Chapters 169, 171 and 173 were renumbered ‘‘167’’, 
‘‘169’’ and ‘‘171’’, respectively, without change in their 
section numbers, by Senate amendment. See 80th Con-
gress Senate Report No. 1559. 

AMENDMENTS 

2014—Pub. L. 113–287, § 4(b)(2), Dec. 19, 2014, 128 Stat. 
3261, added item for chapter 190. 

2010—Pub. L. 111–223, § 3(c), Aug. 10, 2010, 124 Stat. 
2384, added item for chapter 181. 

2000—Pub. L. 106–310, div. B, title XXXIV, § 3405(c)(2), 
Oct. 17, 2000, 114 Stat. 1221, struck out item for chapter 
175 ‘‘Civil Commitment and Rehabilitation of Narcotic 
Addicts’’. 

1998—Pub. L. 105–304, title IV, § 406(b), Oct. 28, 1998, 112 
Stat. 2905, added item for chapter 180. 

1996—Pub. L. 104–331, § 3(e), Oct. 26, 1996, 110 Stat. 4071, 
added item for chapter 179. 

Pub. L. 104–132, title I, § 107(b), Apr. 24, 1996, 110 Stat. 
1226, as amended Pub. L. 104–294, title VI, § 605(k), Oct. 
11, 1996, 110 Stat. 3510, added item for chapter 154. 

1995—Pub. L. 104–88, title III, § 305(c)(2), Dec. 29, 1995, 
109 Stat. 945, which directed amendment of the item for 
chapter 157 in the table of chapters of this title by sub-
stituting ‘‘Surface Transportation Board’’ for ‘‘Inter-
state Commerce Commission’’, was executed by making 
the substitution in the table of chapters for this part to 
reflect the probable intent of Congress. 
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