§18001 TITLE 42—THE PUBLIC HEALTH AND WELFARE Page 8500

SUBCHAPTER I—IMMEDIATE ACTIONS TO
PRESERVE AND EXPAND COVERAGE

§18001. Immediate access to insurance for unin-
sured individuals with a preexisting condi-
tion

(a) In general

Not later than 90 days after March 23, 2010, the
Secretary shall establish a temporary high risk
health insurance pool program to provide health
insurance coverage for eligible individuals dur-
ing the period beginning on the date on which
such program is established and ending on Janu-
ary 1, 2014.

(b) Administration

(1) In general

The Secretary may carry out the program
under this section directly or through con-
tracts to eligible entities.

(2) Eligible entities

To be eligible for a contract under paragraph
(1), an entity shall—
(A) be a State or nonprofit private entity;
(B) submit to the Secretary an application
at such time, in such manner, and contain-
ing such information as the Secretary may
require; and
(C) agree to utilize contract funding to es-
tablish and administer a qualified high risk
pool for eligible individuals.
(3) Maintenance of effort

To be eligible to enter into a contract with
the Secretary under this subsection, a State
shall agree not to reduce the annual amount
the State expended for the operation of one or
more State high risk pools during the year
preceding the year in which such contract is
entered into.

(¢) Qualified high risk pool
(1) In general

Amounts made available under this section
shall be used to establish a qualified high risk
pool that meets the requirements of paragraph
(2).

(2) Requirements

A qualified high risk pool meets the require-
ments of this paragraph if such pool—

(A) provides to all eligible individuals
health insurance coverage that does not im-
pose any preexisting condition exclusion
with respect to such coverage;

(B) provides health insurance coverage—

(i) in which the issuer’s share of the
total allowed costs of benefits provided
under such coverage is not less than 65 per-
cent of such costs; and

(ii) that has an out of pocket limit not
greater than the applicable amount de-
scribed in section 223(c)(2) of title 26 for
the year involved, except that the Sec-
retary may modify such limit if necessary
to ensure the pool meets the actuarial

value limit under clause (i);

(C) ensures that with respect to the pre-
mium rate charged for health insurance cov-
erage offered to eligible individuals through
the high risk pool, such rate shall—

(i) except as provided in clause (ii), vary
only as provided for under section 300gg of
this title (as amended by this Act and not-
withstanding the date on which such
amendments take effect);

(ii) vary on the basis of age by a factor
of not greater than 4 to 1; and

(iii) be established at a standard rate for
a standard population; and

(D) meets any other requirements deter-
mined appropriate by the Secretary.

(d) Eligible individual

An individual shall be deemed to be an eligible

individual for purposes of this section if such in-
dividual—

(1) is a citizen or national of the United
States or is lawfully present in the United
States (as determined in accordance with sec-
tion 18081 of this title);

(2) has not been covered under creditable
coverage (as defined in section 300gg(c)(1) of
this title as in effect on March 23, 2010) during
the 6-month period prior to the date on which
such individual is applying for coverage
through the high risk pool; and

(3) has a pre-existing condition, as deter-
mined in a manner consistent with guidance
issued by the Secretary.

(e) Protection against dumping risk by insurers

(1) In general

The Secretary shall establish criteria for de-
termining whether health insurance issuers
and employment-based health plans have dis-
couraged an individual from remaining en-
rolled in prior coverage based on that individ-
ual’s health status.

(2) Sanctions

An issuer or employment-based health plan
shall be responsible for reimbursing the pro-
gram under this section for the medical ex-
penses incurred by the program for an individ-
ual who, based on criteria established by the
Secretary, the Secretary finds was encouraged
by the issuer to disenroll from health benefits
coverage prior to enrolling in coverage
through the program. The criteria shall in-
clude at least the following circumstances:

(A) In the case of prior coverage obtained
through an employer, the provision by the
employer, group health plan, or the issuer of
money or other financial consideration for
disenrolling from the coverage.

(B) In the case of prior coverage obtained
directly from an issuer or under an employ-
ment-based health plan—

(i) the provision by the issuer or plan of
money or other financial consideration for
disenrolling from the coverage; or

(ii) in the case of an individual whose
premium for the prior coverage exceeded
the premium required by the program (ad-
justed based on the age factors applied to
the prior coverage)—

(I) the prior coverage is a policy that is
no longer being actively marketed (as
defined by the Secretary) by the issuer;
or
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(IT) the prior coverage is a policy for
which duration of coverage form?! issue
or health status are factors that can be
considered in determining premiums at
renewal.

(3) Construction

Nothing in this subsection shall be con-
strued as constituting exclusive remedies for
violations of criteria established under para-
graph (1) or as preventing States from apply-
ing or enforcing such paragraph or other pro-
visions under law with respect to health insur-
ance issuers.

(f) Oversight

The Secretary shall establish—

(1) an appeals process to enable individuals
to appeal a determination under this section;
and

(2) procedures to protect against waste,
fraud, and abuse.

(g) Funding; termination of authority
(1) In general

There is appropriated to the Secretary, out
of any moneys in the Treasury not otherwise
appropriated, $5,000,000,000 to pay claims
against (and the administrative costs of) the
high risk pool under this section that are in
excess of the amount of premiums collected
from eligible individuals enrolled in the high
risk pool. Such funds shall be available with-
out fiscal year limitation.

(2) Insufficient funds

If the Secretary estimates for any fiscal
year that the aggregate amounts available for
the payment of the expenses of the high risk
pool will be less than the actual amount of
such expenses, the Secretary shall make such
adjustments as are necessary to eliminate
such deficit.

(3) Termination of authority
(A) In general

Except as provided in subparagraph (B),
coverage of eligible individuals under a high
risk pool in a State shall terminate on Janu-
ary 1, 2014.

(B) Transition to Exchange

The Secretary shall develop procedures to
provide for the transition of eligible individ-
uals enrolled in health insurance coverage
offered through a high risk pool established
under this section into qualified health
plans offered through an Exchange. Such
procedures shall ensure that there is no
lapse in coverage with respect to the individ-
ual and may extend coverage after the ter-
mination of the risk pool involved, if the
Secretary determines necessary to avoid
such a lapse.
(4) Limitations

The Secretary has the authority to stop tak-
ing applications for participation in the pro-
gram under this section to comply with the
funding limitation provided for in paragraph

.
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(5) Relation to State laws

The standards established under this section
shall supersede any State law or regulation
(other than State licensing laws or State laws
relating to plan solvency) with respect to
qualified high risk pools which are established
in accordance with this section.

(Pub. L. 111-148, title I, §1101, Mar. 23, 2010, 124
Stat. 141.)

REFERENCES IN TEXT

This Act, referred to in subsec. (¢)(2)(C)(i), is Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out below and Tables.

The date on which such amendments take effect, re-
ferred to in subsec. (¢)(2)(C)(i), is the date on which the
amendments by Pub. L. 111-148 to section 300gg of this
title take effect, which is Jan. 1, 2014. See section 1255
of Pub. L. 111-148, set out as an Effective Date note
under section 300gg of this title.

SHORT TITLE OF 2014 AMENDMENT

Pub. L. 113-235, div. M, §1, Dec. 16, 2014, 128 Stat. 2767,
provided that: ‘“This division [enacting section 18014 of
this title] may be cited as the ‘Expatriate Health Cov-
erage Clarification Act of 2014°.”

SHORT TITLE

Pub. L. 111-148, §1(a), Mar. 23, 2010, 124 Stat. 119, pro-
vided that: ‘“This Act [see Tables for classification]
may be cited as the ‘Patient Protection and Affordable
Care Act’.”

§ 18002. Reinsurance for early retirees

(a) Administration
(1) In general

Not later than 90 days after March 23, 2010,
the Secretary shall establish a temporary re-
insurance program to provide reimbursement
to participating employment-based plans for a
portion of the cost of providing health insur-
ance coverage to early retirees (and to the eli-
gible spouses, surviving spouses, and depend-
ents of such retirees) during the period begin-
ning on the date on which such program is es-
tablished and ending on January 1, 2014.

(2) Reference
In this section:
(A) Health benefits

The term ‘‘health benefits’> means medi-
cal, surgical, hospital, prescription drug, and
such other benefits as shall be determined
by the Secretary, whether self-funded, or de-
livered through the purchase of insurance or
otherwise.

(B) Employment-based plan

The term ‘‘employment-based plan’ means
a group benefits plan providing health bene-
fits that—

(i) is—

(I) maintained by one or more current
or former employers (including without
limitation any State or local govern-
ment or political subdivision thereof or
any agency or instrumentality of any of
the foregoing), employee organization, a
voluntary employees’ beneficiary asso-
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