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(4) Effect of advisory opinions

(A) Binding as to Secretary and parties in-
volved

Each advisory opinion issued by the Sec-
retary shall be binding as to the Secretary
and the party or parties requesting the opin-
ion.

(B) Failure to seek opinion

The failure of a party to seek an advisory
opinion may not be introduced into evidence
to prove that the party intended to violate
the provisions of sections? 1320a-7, 1320a-T7a,
or 1320a—-T7b of this title.

(5) Regulations
(A) In general

Not later than 180 days after August 21,
1996, the Secretary shall issue regulations to
carry out this section. Such regulations
shall provide for—

(i) the procedure to be followed by a
party applying for an advisory opinion;

(ii) the procedure to be followed by the
Secretary in responding to a request for an
advisory opinion;

(iii) the interval in which the Secretary
shall respond;

(iv) the reasonable fee to be charged to
the party requesting an advisory opinion;
and

(v) the manner in which advisory opin-
ions will be made available to the public.

(B) Specific contents

Under the regulations promulgated pursu-
ant to subparagraph (A)—

(i) the Secretary shall be required to
issue to a party requesting an advisory
opinion by not later than 60 days after the
request is received; and

(ii) the fee charged to the party request-
ing an advisory opinion shall be equal to
the costs incurred by the Secretary in re-
sponding to the request.

(6) Application of subsection

This subsection shall apply to requests for
advisory opinions made on or after the date
which is 6 months after August 21, 1996.

(c) Special fraud alerts
(1) In general
(A) Request for special fraud alerts

Any person may present, at any time, a re-
quest to the Inspector General for a notice
which informs the public of practices which
the Inspector General considers to be sus-
pect or of particular concern under the
Medicare program under subchapter XVIII
or a State health care program, as defined in
section 1320a-7(h) of this title (in this sub-
section referred to as a ‘‘special fraud
alert’).

(B) Issuance and publication of special fraud
alerts

Upon receipt of a request described in sub-
paragraph (A), the Inspector General shall

180 in original. Probably should be ‘“‘section’.
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investigate the subject matter of the request
to determine whether a special fraud alert
should be issued. If appropriate, the Inspec-
tor General shall issue a special fraud alert
in response to the request. All special fraud
alerts issued pursuant to this subparagraph
shall be published in the Federal Register.
(2) Criteria for special fraud alerts

In determining whether to issue a special
fraud alert upon a request described in para-
graph (1), the Inspector General may con-
sider—

(A) whether and to what extent the prac-
tices that would be identified in the special
fraud alert may result in any of the conse-
quences described in subsection (a)(2); and

(B) the volume and frequency of the con-
duct that would be identified in the special
fraud alert.

(Aug. 14, 1935, ch. 531, title XI, §1128D, as added
Pub. L. 104-191, title II, §205, Aug. 21, 1996, 110
Stat. 2000; amended Pub. L. 105-33, title IV,
§4331(a)(1), Aug. 5, 1997, 111 Stat. 395; Pub. L.
105277, div. J, title V, §5201(c), Oct. 21, 1998, 112
Stat. 2681-917; Pub. L. 106-554, §1(a)(6) [title V,
§543], Dec. 21, 2000, 114 Stat. 2763, 2763A-551.)

REFERENCES IN TEXT

Section 14(a) of the Medicare and Medicaid Patient
and Program Protection Act of 1987, referred to in sub-
sec. (a)(1)(A)(1), is section 14(a) of Pub. L. 100-93, which
is set out as a note under section 1320a-7b of this title.

Section 5 of the Inspector General Act of 1978, re-
ferred to in subsec. (a)(1)(C), is section 5 of Pub. L.
95-452, Oct. 12, 1978, 92 Stat. 1103, as amended, which is
set out in the Appendix to Title 5, Government Organi-
zation and Employees.

The Internal Revenue Code of 1986, referred to in sub-
sec. (b)(3)(B), is classified generally to Title 26, Internal
Revenue Code.

AMENDMENTS

2000—Subsec. (b)(6). Pub. L. 106-554 struck out ‘¢, and
before the date which is 4 years after August 21, 1996
before period at end.

1998—Subsec. (b)(2)(A). Pub. L. 105277 inserted ‘‘or
section 1320a-7a(i)(6) of this title”’ before period at end.

1997—Subsec. (b)(2)(D). Pub. L. 105-33 substituted
‘‘section 1320a-Ta(b)”’ for ‘‘section 1320a-7h(b)”’.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-33 effective as if included
in the enactment of the Health Insurance Portability
and Accountability Act of 1996, Pub. L. 104-191, see sec-
tion 4331(f) of Pub. L. 105-33, set out as a note under
section 1320a-Te of this title.

§ 1320a-7e. Health care fraud and abuse data col-
lection program

(a) In general

The Secretary shall maintain a national
health care fraud and abuse data collection pro-
gram under this section for the reporting of cer-
tain final adverse actions (not including settle-
ments in which no findings of liability have been
made) against health care providers, suppliers,
or practitioners as required by subsection (b),
with access as set forth in subsection (d), and
shall furnish the information collected under
this section to the National Practitioner Data
Bank established pursuant to the Health Care
Quality Improvement Act of 1986 (42 U.S.C. 11101
et seq.).



Page 2245

(b) Reporting of information
(1) In general

Each Government agency and health plan
shall report any final adverse action (not in-
cluding settlements in which no findings of li-
ability have been made) taken against a
health care provider, supplier, or practitioner.
(2) Information to be reported

The information to be reported under para-
graph (1) includes:

(A) The name and TIN (as defined in sec-
tion 7701(a)(41) of the Internal Revenue Code
of 1986) of any health care provider, supplier,
or practitioner who is the subject of a final
adverse action.

(B) The name (if known) of any health care
entity with which a health care provider,
supplier, or practitioner, who is the subject
of a final adverse action, is affiliated or as-
sociated.

(C) The nature of the final adverse action
and whether such action is on appeal.

(D) A description of the acts or omissions
and injuries upon which the final adverse ac-
tion was based, and such other information
as the Secretary determines by regulation is
required for appropriate interpretation of in-
formation reported under this section.

(3) Confidentiality

In determining what information is re-
quired, the Secretary shall include procedures
to assure that the privacy of individuals re-
ceiving health care services is appropriately
protected.

(4) Timing and form of reporting

The information required to be reported
under this subsection shall be reported regu-
larly (but not less often than monthly) and in
such form and manner as the Secretary pre-
scribes. Such information shall first be re-
quired to be reported on a date specified by
the Secretary.

(5) To whom reported

The information required to be reported
under this subsection shall be reported to the
Secretary.

(6) Sanctions for failure to report

(A) Health plans

Any health plan that fails to report infor-
mation on an adverse action required to be
reported under this subsection shall be sub-
ject to a civil money penalty of not more
than $25,000 for each such adverse action not
reported. Such penalty shall be imposed and
collected in the same manner as civil money
penalties under subsection (a) of section
1320a-7a of this title are imposed and col-
lected under that section.

(B) Governmental agencies

The Secretary shall provide for a publica-
tion of a public report that identifies those
Government agencies that have failed to re-
port information on adverse actions as re-
quired to be reported under this subsection.

(c) Disclosure and correction of information

(1) Disclosure

With respect to the information about final
adverse actions (not including settlements in
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which no findings of liability have been made)
reported to the Secretary under this section
with respect to a health care provider, sup-
plier, or practitioner, the Secretary shall, by
regulation, provide for—

(A) disclosure of the information, upon re-
quest, to the health care provider, supplier,
or licensed practitioner, and

(B) procedures in the case of disputed ac-
curacy of the information.

(2) Corrections

BEach Government agency and health plan
shall report corrections of information already
reported about any final adverse action taken
against a health care provider, supplier, or
practitioner, in such form and manner that
the Secretary prescribes by regulation.

(d) Access to reported information
(1) Availability

The information collected under this section
shall be available from the National Practi-
tioner Data Bank to the agencies, authorities,
and officials which are provided under section
1396r-2(b) of this title information reported
under section 1396r-2(a) of this title.

(2) Fees for disclosure

The Secretary may establish or approve rea-
sonable fees for the disclosure of information
under this section. The amount of such a fee
may not exceed the costs of processing the re-
quests for disclosure and of providing such in-
formation. Such fees shall be available to the
Secretary to cover such costs.

(e) Protection from liability for reporting

No person or entity, including the agency des-
ignated by the Secretary in subsection (b)(5)
shall be held liable in any civil action with re-
spect to any report made as required by this sec-
tion, without knowledge of the falsity of the in-
formation contained in the report.

(f) Appropriate coordination

In implementing this section, the Secretary
shall provide for the maximum appropriate co-
ordination with part B of the Health Care Qual-
ity Improvement Act of 1986 (42 U.S.C. 11131 et
seq.) and section 1396r-2 of this title.

(g) Definitions and special rules
For purposes of this section:
(1) Final adverse action

(A) In general

The term ‘‘final adverse action’ includes:

(i) Civil judgments against a health care
provider, supplier, or practitioner in Fed-
eral or State court related to the delivery
of a health care item or service.

(ii) Federal or State criminal convic-
tions related to the delivery of a health
care item or service.

(iii) Actions by Federal agencies respon-
sible for the licensing and certification of
health care providers, suppliers, and li-
censed health care practitioners, includ-
ing—

(I) formal or official actions, such as
revocation or suspension of a license
(and the length of any such suspension),
reprimand, censure or probation,
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(IT) any dismissal or closure of the pro-
ceedings by reason of the provider, sup-
plier, or practitioner surrendering their
license or leaving the State or jurisdic-
tion1

(ITIT) any other loss of license or the
right to apply for, or renew, a license of
the provider, supplier, or practitioner,
whether by operation of law, voluntary
surrender, non-renewability, or other-
wise, or

(IV) any other negative action or find-
ing by such Federal agency that is pub-
licly available information.

(iv) Exclusion from participation in a
Federal health care program (as defined in
section 1320a—7b(f) of this title).

(v) Any other adjudicated actions or de-
cisions that the Secretary shall establish
by regulation.

(B) Exception

The term does not include any action with
respect to a malpractice claim.
(2) Practitioner

The terms ‘‘licensed health care practi-
tioner”, ‘‘licensed practitioner’, and ‘‘practi-
tioner’” mean, with respect to a State, an indi-
vidual who is licensed or otherwise authorized
by the State to provide health care services
(or any individual who, without authority
holds himself or herself out to be so licensed
or authorized).

(3) Government agency

The term ‘“‘Government agency”
clude:

(A) The Department of Justice.

(B) The Department of Health and Human
Services.

(C) Any other Federal agency that either
administers or provides payment for the de-
livery of health care services, including, but
not limited to the Department of Defense
and the Department of Veterans Affairs.

(D) Federal agencies responsible for the li-
censing and certification of health care pro-
viders and licensed health care practition-
ers.

(4) Health plan

The term ‘‘health plan” has the meaning
given such term by section 1320a-7c(c) of this
title.

(5) Determination of conviction

For purposes of paragraph (1), the existence
of a conviction shall be determined under
paragraphs (1) through (4) of section 1320a-7(i)
of this title.

(Aug. 14, 1935, ch. 531, title XI, §1128E, as added
Pub. L. 104191, title II, §221(a), Aug. 21, 1996, 110
Stat. 2009; amended Pub. L. 105-33, title IV,
§4331(a)(2), (b), (d), Aug. 5, 1997, 111 Stat. 395, 396;
Pub. L. 111-148, title VI, §6403(a), Mar. 23, 2010,
124 Stat. 763.)

shall in-

REFERENCES IN TEXT

The Health Care Quality Improvement Act of 1986, re-
ferred to in subsecs. (a) and (f), is title IV of Pub. L.
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99-660, Nov. 14, 1986, 100 Stat. 3784, which is classified
generally to chapter 117 (§11101 et seq.) of this title.
Part B of the Act is classified generally to subchapter
IT (§11131 et seq.) of chapter 117 of this title. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 11101 of this title and
Tables.

The Internal Revenue Code of 1986, referred to in sub-
sec. (b)(2)(A), is classified generally to Title 26, Internal
Revenue Code.

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-148, §6403(a)(1), added
subsec. (a) and struck out former subsec. (a). Prior to
amendment, text read as follows: ‘‘Not later than Janu-
ary 1, 1997, the Secretary shall establish a national
health care fraud and abuse data collection program for
the reporting of final adverse actions (not including
settlements in which no findings of liability have been
made) against health care providers, suppliers, or prac-
titioners as required by subsection (b) of this section,
with access as set forth in subsection (c) of this section,
and shall maintain a database of the information col-
lected under this section.”

Subsec. (d). Pub. L. 111-148, §6403(a)(2), added subsec.
(d) and struck out former subsec. (d). Prior to amend-
ment, text read as follows:

‘(1) AVAILABILITY.—The information in the database
maintained under this section shall be available to
Federal and State government agencies and health
plans pursuant to procedures that the Secretary shall
provide by regulation.

‘(2) FEES FOR DISCLOSURE.—The Secretary may estab-
lish or approve reasonable fees for the disclosure of in-
formation in such database (other than with respect to
requests by Federal agencies). The amount of such a fee
shall be sufficient to recover the full costs of operating
the database. Such fees shall be available to the Sec-
retary or, in the Secretary’s discretion to the agency
designated under this section to cover such costs.”

Subsec. (f). Pub. L. 111-148, §6403(a)(3), added subsec.
(f) and struck out former subsec. (f). Prior to amend-
ment, text read as follows: ‘“The Secretary shall imple-
ment this section in such a manner as to avoid duplica-
tion with the reporting requirements established for
the National Practitioner Data Bank under the Health
Care Quality Improvement Act of 1986 (42 U.S.C. 11101
et seq.).”

Subsec. (2)(1)(A)(3iil). Pub. L. 111-148,
§6403(a)(4)(A)({1)(), struck out ‘‘or State’ after ‘‘Fed-
eral” in introductory provisions.

Subsec. (g)(H(A){EiDHAD). Pub. L. 111-148,
§6403(a)(4)(A)(I)(III), added subcl. (II).
Subsec. (2)(D)(A)(1ii)(III). Pub. L. 111-148,

§6403(a)(4)(A)(1)(II), redesignated subcl.
Former subcl. (ITI) redesignated (IV).

Pub. L. 111-148, §6403(a)(4)(A){E)(D),
State’ after ‘“‘Federal”.

Subsec. (@)D)(A)EIDHAV). Pub. L. 111-148,
§6403(a)(4)(A)(1)(II), redesignated subcl. (III) as (IV).

Subsec. (2)(1)(A)({iv). Pub. L. 111-148, §6403(a)(4)(A)(ii),
added cl. (iv) and struck out former cl. (iv) which read
as follows: ‘‘Exclusion from participation in Federal or
State health care programs (as defined in sections
1320a~7h(f) and 1320a-7(h) of this title, respectively).”

Subsec. (2)(3)(D). Pub. L. 111-148, §6403(a)(4)(C), which
directed amendment of subpar. (D) of subsec. (g) by
striking out ‘“‘or State’, was executed by striking out
‘“‘or State” after ‘“Federal” in subpar. (D) of subsec.
(2)(3) to reflect the probable intent of Congress.

Pub. L. 111-148, §6403(a)(4)(B), redesignated subpar.
(F) as (D) and struck out former subpar. (D) which read
as follows: ‘‘State law enforcement agencies.”’

Subsec. (2)(3)(E). Pub. L. 111-148, §6403(a)(4)(B)(1),
struck out subpar. (E) which read as follows: ‘‘State
medicaid fraud control units.”

Subsec. (g)(3)(F). Pub. L. 111-148, §6403(a)(4)(B)(ii), re-
designated subpar. (F) as (D).

1997—Subsec. (b)(6). Pub. L. 105-33, §4331(d), added
par. (6).

I as (IID).

struck out ‘‘or
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Subsec. (g)(3)(C). Pub. L. 105-33, §4331(a)(2), sub-
stituted ‘‘Department of Veterans Affairs’ for ‘‘Veter-
ans’ Administration”.

Subsec. (g)(5). Pub. L. 105-33, §4331(b), substituted
‘“paragraphs (1) through (4)”’ for ‘‘paragraph (4)”.

EFFECTIVE DATE OF 1997 AMENDMENT

Pub. L. 105-33, title IV, §4331(f), Aug. 5, 1997, 111 Stat.
396, provided that:

‘(1) IN GENERAL.—Except as provided in this sub-
section, the amendments made by this section [amend-
ing this section and sections 1320a-7, 1320a-7a, and
1320a—-7d of this title] shall be effective as if included in
the enactment of the Health Insurance Portability and
Accountability Act of 1996 [Pub. L. 104-191].

‘“(2) FEDERAL HEALTH PROGRAM.—The amendments
made by subsection (c) [amending section 1320a-7 of
this title] shall take effect on the date of the enact-
ment of this Act [Aug. 5, 1997].

‘“(3) SANCTION FOR FAILURE TO REPORT.—The amend-
ment made by subsection (d) [amending this section]
shall apply to failures occurring on or after the date of
the enactment of this Act.”

TRANSITION PROCESS; REGULATIONS; EFFECTIVE DATE
OF 2010 AMENDMENT

Pub. L. 111-148, title VI, §6403(d), Mar. 23, 2010, 124
Stat. 766, provided that:

‘(1) IN GENERAL.—Effective on the date of enactment
of this Act [Mar. 23, 2010], the Secretary of Health and
Human Services (in this section referred to as the ‘Sec-
retary’) shall implement a transition process under
which, by not later than the end of the transition pe-
riod described in paragraph (5), the Secretary shall
cease operating the Healthcare Integrity and Protec-
tion Data Bank established under section 1128E of the
Social Security Act [42 U.S.C. 1320a-Te] (as in effect be-
fore the effective date specified in paragraph (6)) and
shall transfer all data collected in the Healthcare In-
tegrity and Protection Data Bank to the National
Practitioner Data Bank established pursuant to the
Health Care Quality Improvement Act of 1986 (42 U.S.C.
11101 et seq.). During such transition process, the Sec-
retary shall have in effect appropriate procedures to
ensure that data collection and access to the Health-
care Integrity and Protection Data Bank and the Na-
tional Practitioner Data Bank are not disrupted.

‘“(2) REGULATIONS.—The Secretary shall promulgate
regulations to carry out the amendments made by sub-
sections (a) and (b) [amending this section and section
1396r-2 of this title].

¢“(3) FUNDING.—

““(A) AVAILABILITY OF FEES.—Fees collected pursu-
ant to section 1128E(d)(2) of the Social Security Act
[42 U.S.C. 1320a-Te(d)(2)] prior to the effective date
specified in paragraph (6) for the disclosure of infor-
mation in the Healthcare Integrity and Protection
Data Bank shall be available to the Secretary, with-
out fiscal year limitation, for payment of costs relat-
ed to the transition process described in paragraph
(1). Any such fees remaining after the transition pe-
riod is complete shall be available to the Secretary,
without fiscal year limitation, for payment of the
costs of operating the National Practitioner Data
Bank.

“(B) AVAILABILITY OF ADDITIONAL FUNDS.—In addi-
tion to the fees described in subparagraph (A), any
funds available to the Secretary or to the Inspector
General of the Department of Health and Human
Services for a purpose related to combating health
care fraud, waste, or abuse shall be available to the
extent necessary for operating the Healthcare Integ-
rity and Protection Data Bank during the transition
period, including systems testing and other activities
necessary to ensure that information formerly re-
ported to the Healthcare Integrity and Protection
Data Bank will be accessible through the National
Practitioner Data Bank after the end of such transi-
tion period.
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‘“(4) SPECIAL PROVISION FOR ACCESS TO THE NATIONAL
PRACTITIONER DATA BANK BY THE DEPARTMENT OF VETER-
ANS AFFAIRS.—

‘“(A) IN GENERAL.—Notwithstanding any other pro-
vision of law, during the 1-year period that begins on
the effective date specified in paragraph (6), the infor-
mation described in subparagraph (B) shall be avail-
able from the National Practitioner Data Bank to the
Secretary of Veterans Affairs without charge.

‘(B) INFORMATION DESCRIBED.—For purposes of sub-
paragraph (A), the information described in this sub-
paragraph is the information that would, but for the
amendments made by this section [amending this
section and sections 1320a-7c and 1396r-2 of this title],
have been available to the Secretary of Veterans Af-
fairs from the Healthcare Integrity and Protection
Data Bank.

“(5) TRANSITION PERIOD DEFINED.—For purposes of
this subsection, the term ‘transition period’ means the
period that begins on the date of enactment of this Act
[Mar. 23, 2010] and ends on the later of—

‘“(A) the date that is 1 year after such date of enact-
ment; or

‘“(B) the effective date of the regulations promul-
gated under paragraph (2).

‘“(6) EFFECTIVE DATE.—The amendments made by sub-
sections (a), (b), and (c) [amending this section and sec-
tions 1320a-7c and 1396r-2 of this title] shall take effect
on the first day after the final day of the transition pe-
riod.”

§ 1320a-7f. Coordination of medicare and medic-
aid surety bond provisions

In the case of a home health agency that is
subject to a surety bond requirement under sub-
chapter XVIII and subchapter XIX, the surety
bond provided to satisfy the requirement under
one such subchapter shall satisfy the require-
ment under the other such subchapter so long as
the bond applies to guarantee return of overpay-
ments under both such subchapters.

(Aug. 14, 1935, ch. 531, title XI, §1128F, as added
Pub. L. 106-113, div. B, §1000(a)(6) [title III,
§304(b)], Nov. 29, 1999, 113 Stat. 15636, 1501A-361.)

§1320a-7g. Funds to reduce medicaid fraud and
abuse

(1) In general

For purposes of reducing fraud and abuse in
the Medicaid program under title XIX of the So-
cial Security Act [42 U.S.C. 1396 et seq.]—

(A) there is appropriated to the Office of the
Inspector General of the Department of Health
and Human Services, out of any money in the
Treasury not otherwise appropriated,
$25,000,000, for fiscal year 2009; and

(B) there is authorized to be appropriated to
such Office $25,000,000 for fiscal year 2010 and
each subsequent fiscal year.

Amounts appropriated under this section shall
remain available for expenditure until expended
and shall be in addition to any other amounts
appropriated or made available to such Office
for such purposes with respect to the Medicaid
program.

(2) Annual report

Not later than September 30 of 2009 and of
each subsequent year, the Inspector General of
the Department of Health and Human Services
shall submit to the Committees on Energy and
Commerce and Appropriations of the House of
Representatives and the Committees on Finance
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