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pollution at Federal facilities, was superseded by Ex.
Ord. No. 11752, Dec. 17, 1973, 38 F.R. 34793, formerly set
out as a note under section 4331 of this title.

§7419. Primary nonferrous smelter orders

(a) Issuance; hearing; enforcement orders; state-
ment of grounds for application; findings

(1) Upon application by the owner or operator
of a primary nonferrous smelter, a primary non-
ferrous smelter order under subsection (b) of
this section may be issued—

(A) by the Administrator, after thirty days’
notice to the State, or

(B) by the State in which such source is lo-
cated, but no such order issued by the State
shall take effect until the Administrator de-
termines that such order has been issued in ac-
cordance with the requirements of this chap-
ter.

Not later than ninety days after submission by
the State to the Administrator of notice of the
issuance of a primary nonferrous smelter order
under this section, the Administrator shall de-
termine whether or not such order has been is-
sued by the State in accordance with the re-
quirements of this chapter. If the Administrator
determines that such order has not been issued
in accordance with such requirements, he shall
conduct a hearing respecting the reasonably
available control technology for primary non-
ferrous smelters.

(2)(A) An order issued under this section to a
primary nonferrous smelter shall be referred to
as a ‘‘primary nonferrous smelter order’’. No pri-
mary nonferrous smelter may receive both an
enforcement order under section 7413(d)! of this
title and a primary nonferrous smelter order
under this section.

(B) Before any hearing conducted under this
section, in the case of an application made by
the owner or operator of a primary nonferrous
smelter for a second order under this section,
the applicant shall furnish the Administrator
(or the State as the case may be) with a state-
ment of the grounds on which such application
is based (including all supporting documents and
information). The statement of the grounds for
the proposed order shall be provided by the Ad-
ministrator or the State in any case in which
such State or Administrator is acting on its own
initiative. Such statement (including such docu-
ments and information) shall be made available
to the public for a thirty-day period before such
hearing and shall be considered as part of such
hearing. No primary nonferrous smelter order
may be granted unless the applicant establishes
that he meets the conditions required for the is-
suance of such order (or the Administrator or
State establishes the meeting of such conditions
when acting on their own initiative).

(C) Any decision with respect to the issuance
of a primary nonferrous smelter order shall be
accompanied by a concise statement of the find-
ings and of the basis of such findings.

(3) For the purposes of sections 7410, 7604, and
7607 of this title, any order issued by the State
and in effect pursuant to this subsection shall
become part of the applicable implementation
plan.

1See References in Text note below.
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(b) Prerequisites to issuance of orders

A primary nonferrous smelter order under this
section may be issued to a primary nonferrous
smelter if—

(1) such smelter is in existence on August 7,
1977;

(2) the requirement of the applicable imple-
mentation plan with respect to which the
order is issued is an emission limitation or
standard for sulfur oxides which is necessary
and intended to be itself sufficient to enable
attainment and maintenance of national pri-
mary and secondary ambient air quality
standards for sulfur oxides; and

(3) such smelter is unable to comply with
such requirement by the applicable date for
compliance because no means of emission lim-
itation applicable to such smelter which will
enable it to achieve compliance with such re-
quirement has been adequately demonstrated
to be reasonably available (as determined by
the Administrator, taking into account the
cost of compliance, non-air quality health and
environmental impact, and energy consider-
ation).

(c) Second orders

(1) A second order issued to a smelter under
this section shall set forth compliance schedules
containing increments of progress which require
compliance with the requirement postponed as
expeditiously as practicable. The increments of
progress shall be limited to requiring compli-
ance with subsection (d) of this section and, in
the case of a second order, to procuring, install-
ing, and operating the necessary means of emis-
sion limitation as expeditiously as practicable
after the Administrator determines such means
have been adequately demonstrated to be rea-
sonably available within the meaning of sub-
section (b)(3) of this section.

(2) Not in excess of two primary nonferrous
smelter orders may be issued under this section
to any primary nonferrous smelter. The first
such order issued to a smelter shall not result in
the postponement of the requirement with re-
spect to which such order is issued beyond Janu-
ary 1, 1983. The second such order shall not re-
sult in the postponement of such requirement
beyond January 1, 1988.

(d) Interim measures; continuous emission re-
duction technology

(1)(A) Each primary nonferrous smelter to
which an order is issued under this section shall
be required to use such interim measures for the
period during which such order is in effect as
may be necessary in the judgment of the Admin-
istrator to assure attainment and maintenance
of the national primary and secondary ambient
air quality standards during such period, taking
into account the aggregate effect on air quality
of such order together with all variances, exten-
sions, waivers, enforcement orders, delayed com-
pliance orders and primary nonferrous smelter
orders previously issued under this chapter.

(B) Such interim requirements shall include—

(i) a requirement that the source to which
the order applies comply with such reporting
requirements and conduct such monitoring as
the Administrator determines may be nec-
essary, and
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(ii) such measures as the Administrator de-
termines are necessary to avoid an imminent
and substantial endangerment to health of
persons.

(C) Such interim measures shall also, except
as provided in paragraph (2), include continuous
emission reduction technology. The Adminis-
trator shall condition the use of any such in-
terim measures upon the agreement of the
owner or operator of the smelter—

(i) to comply with such conditions as the Ad-
ministrator determines are necessary to maxi-
mize the reliability and enforceability of such
interim measures, as applied to the smelter, in
attaining and maintaining the national ambi-
ent air quality standards to which the order
relates, and

(ii) to commit reasonable resources to re-
search and development of appropriate emis-
sion control technology.

(2) The requirement of paragraph (1) for the
use of continuous emission reduction technology
may be waived with respect to a particular
smelter by the State or the Administrator, after
notice and a hearing on the record, and upon a
showing by the owner or operator of the smelter
that such requirement would be so costly as to
necessitate permanent or prolonged temporary
cessation of operations of the smelter. Upon ap-
plication for such waiver, the Administrator
shall be notified and shall, within ninety days,
hold a hearing on the record in accordance with
section 554 of title 5. At such hearing the Admin-
istrator shall require the smelter involved to
present information relating to any alleged ces-
sation of operations and the detailed reasons or
justifications therefor. On the basis of such
hearing the Administrator shall make findings
of fact as to the effect of such requirement and
on the alleged cessation of operations and shall
make such recommendations as he deems appro-
priate. Such report, findings, and recommenda-
tions shall be available to the public, and shall
be taken into account by the State or the Ad-
ministrator in making the decision whether or
not to grant such waiver.

(3) In order to obtain information for purposes
of a waiver under paragraph (2), the Adminis-
trator may, on his own motion, conduct an in-
vestigation and use the authority of section 7621
of this title.

(4) In the case of any smelter which on August
7, 1977, uses continuous emission reduction tech-
nology and supplemental controls and which re-
ceives an initial primary nonferrous smelter
order under this section, no additional continu-
ous emission reduction technology shall be re-
quired as a condition of such order unless the
Administrator determines, at any time, after
notice and public hearing, that such additional
continuous emission reduction technology is
adequately demonstrated to be reasonably avail-
able for the primary nonferrous smelter indus-
try.

(e) Termination of orders

At any time during which an order under this

section applies, the Administrator may enter

upon a public hearing respecting the availability
of technology. Any order under this section
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shall be terminated if the Administrator deter-
mines on the record, after notice and public
hearing, that the conditions upon which the
order was based no longer exist. If the owner or
operator of the smelter to which the order is is-
sued demonstrates that prompt termination of
such order would result in undue hardship, the
termination shall become effective at the earli-
est practicable date on which such undue hard-
ship would not result, but in no event later than
the date required under subsection (c¢) of this
section.

(f) Violation of requirements

If the Administrator determines that a
smelter to which an order is issued under this
section is in violation of any requirement of
subsection (c¢) or (d) of this section, he shall—

(1) enforce such requirement under section
7413 of this title,

(2) (after notice and opportunity for public
hearing) revoke such order and enforce com-
pliance with the requirement with respect to
which such order was granted,

(3) give notice of noncompliance and com-
mence action under section 7420 of this title,
or

(4) take any appropriate combination of such
actions.

(July 14, 1955, ch. 360, title I, §119, as added Pub.
L. 95-95, title I, §117(b), Aug. 7, 1977, 91 Stat. 712;
amended Pub. L. 95-190, §14(a)(25)-(27), Nov. 16,
1977, 91 Stat. 1401.)

REFERENCES IN TEXT

Section 7413(d) of this title, referred to in subsec.
(a)(2)(A), was amended generally by Pub. L. 101-549,
title VII, §701, Nov. 15, 1990, 104 Stat. 2672, and, as so
amended, no longer relates to final compliance orders.

PRIOR PROVISIONS

A prior section 119 of act July 14, 1955, ch. 360, title
I, as added June 22, 1974, Pub. L. 93-319, §3, 83 Stat. 248,
was classified to section 1857¢c-10 of this title and pro-
vided for the authority to deal with energy shortages,
prior to repeal by Pub. L. 95-95, title I, §112(b)(1), Aug.
7, 1977, 91 Stat. 709, which provided that all references
to such section 119 in any subsequent enactment which
supersedes Pub. L. 93-319 shall be construed to refer to
section 113(d) of the Clean Air Act and to paragraph (5)
thereof in particular which is classified to section
7413(d)(5) of this title.

AMENDMENTS

1977—Subsec. (a)(3). Pub. L. 95-190, §14(a)(25), added
par. (3).

Subsec. (d)(3). Pub. L. 95-190, §14(a)(26), substituted
7621 for ““7619”".

Subsec. (e). Pub. L. 95-190, §14(a)(27), substituted ‘“‘an
order under this section” for ‘‘such order”.

EFFECTIVE DATE

Section effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 95-95, set
out as an Effective Date of 1977 Amendment note under
section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
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ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§7420. Noncompliance penalty
(a) Assessment and collection

(1)(A) Not later than 6 months after August 7,
1977, and after notice and opportunity for a pub-
lic hearing, the Administrator shall promulgate
regulations requiring the assessment and collec-
tion of a noncompliance penalty against persons
referred to in paragraph (2)(A).

(B)(i) Each State may develop and submit to
the Administrator a plan for carrying out this
section in such State. If the Administrator finds
that the State plan meets the requirements of
this section, he may delegate to such State any
authority he has to carry out this section.

(ii) Notwithstanding a delegation to a State
under clause (i), the Administrator may carry
out this section in such State under the circum-
stances described in subsection (b)(2)(B) of this
section.

(2)(A) Except as provided in subparagraph (B)
or (C) of this paragraph, the State or the Admin-
istrator shall assess and collect a noncompli-
ance penalty against every person who owns or
operates—

(i) a major stationary source (other than a
primary nonferrous smelter which has re-
ceived a primary nonferrous smelter order
under section 7419 of this title), which is not in
compliance with any emission limitation,
emission standard or compliance schedule
under any applicable implementation plan
(whether or not such source is subject to a
Federal or State consent decree), or

(ii) a stationary source which is not in com-
pliance with an emission limitation, emission
standard, standard of performance, or other
requirement established under section 7411,
7477, 7603, or 7412 of this title, or

(iii) a stationary source which is not in com-
pliance with any requirement of subchapter
IV-A, V, or VI of this chapter, or

(iv) any source referred to in clause (i), (ii),
or (iii) (for which an extension, order, or sus-
pension referred to in subparagraph (B), or
Federal or State consent decree is in effect),
or a primary nonferrous smelter which has re-
ceived a primary nonferrous smelter order
under section 7419 of this title which is not in
compliance with any interim emission control
requirement or schedule of compliance under
such extension, order, suspension, or consent
decree.

For purposes of subsection (d)(2) of this section,
in the case of a penalty assessed with respect to
a source referred to in clause (iii) of this sub-
paragraph, the costs referred to in such sub-
section (d)(2) shall be the economic value of non-
compliance with the interim emission control
requirement or the remaining steps in the
schedule of compliance referred to in such
clause.

(B) Notwithstanding the requirements of sub-
paragraph (A)(i) and (ii), the owner or operator
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of any source shall be exempted from the duty
to pay a noncompliance penalty under such re-
quirements with respect to that source if, in ac-
cordance with the procedures in subsection (b)(5)
of this section, the owner or operator dem-
onstrates that the failure of such source to com-
ply with any such requirement is due solely to—

(i) a conversion by such source from the
burning of petroleum products or natural gas,
or both, as the permanent primary energy
source to the burning of coal pursuant to an
order under section 7413(d)(5)! of this title or
section 1857c-101 of this title (as in effect be-
fore August 7, 1977);

(ii) in the case of a coal-burning source
granted an extension under the second sen-
tence of section 1857c-10(c)(1)! of this title (as
in effect before August 7, 1977), a prohibition
from using petroleum products or natural gas
or both, by reason of an order under the provi-
sions of section 792(a) and (b) of title 15 or
under any legislation which amends or super-
sedes such provisions;

(iii) the use of innovative technology sanc-
tioned by an enforcement order under section
7413(d)(4) 1 of this title;

(iv) an inability to comply with any such re-
quirement, for which inability the source has
received an order under section 7413(d)! of this
title (or an order under section 7413 of this
title issued before August 7, 1977) which has
the effect of permitting a delay or violation of
any requirement of this chapter (including a
requirement of an applicable implementation
plan) which inability results from reasons en-
tirely beyond the control of the owner or oper-
ator of such source or of any entity control-
ling, controlled by, or under common control
with the owner or operator of such source; or

(v) the conditions by reason of which a tem-
porary emergency suspension is authorized
under section 7410(f) or (g) of this title.

An exemption under this subparagraph shall
cease to be effective if the source fails to comply
with the interim emission control requirements
or schedules of compliance (including incre-
ments of progress) under any such extension,
order, or suspension.

(C) The Administrator may, after notice and
opportunity for public hearing, exempt any
source from the requirements of this section
with respect to a particular instance of non-
compliance if he finds that such instance of non-
compliance is de minimis in nature and in dura-
tion.

(b) Regulations

Regulations under subsection (a) of this sec-
tion shall—

(1) permit the assessment and collection of
such penalty by the State if the State has a
delegation of authority in effect under sub-
section (a)(1)(B)(i) of this section;

(2) provide for the assessment and collection
of such penalty by the Administrator, if—

(A) the State does not have a delegation of
authority in effect under subsection
(a)(1)(B)(i) of this section, or

(B) the State has such a delegation in ef-
fect but fails with respect to any particular

1See References in Text note below.
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