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positions in Bureau of Alcohol, Tobacco and Firearms,
and further provided for submittal of reports to Congress and termination of authority to establish demonstration project on Nov. 26, 2000.
[Personnel management demonstration project transferred to Attorney General for continued use by Bureau
of Alcohol, Tobacco, Firearms, and Explosives, Department of Justice, and Secretary of the Treasury for continued use by Tax and Trade Bureau, see section 599B
of Title 28, Judiciary and Judicial Procedure.]
TERMINATION OF AUTHORITY TO ESTABLISH SCIENTIFIC
OR PROFESSIONAL POSITIONS OUTSIDE THE GENERAL
SCHEDULE
Pub. L. 95–454, title IV, § 414(a)(2)(A), Oct. 13, 1978, 92
Stat. 1177, provided that: ‘‘Notwithstanding any other
provision of law (other than section 3104 of title 5,
United States Code), the authority granted to an agency (as defined in section 5102(a)(1) of such title 5) to establish scientific or professional positions outside of
the General Schedule is hereby terminated.’’
Pub. L. 95–454, title IV, § 415(a)(3), Oct. 13, 1978, 92
Stat. 1179, provided that the provisions of section
414(a)(2)(A) take effect 180 days after Oct. 13, 1978.
LIMITATIONS ON EXECUTIVE POSITIONS NOT TO APPLY
TO INDIVIDUALS OCCUPYING THOSE POSITIONS ON OCTOBER 12, 1978
Pub. L. 95–454, title IV, § 414(a)(3), Oct. 13, 1978, 92
Stat. 1178, provided that:
‘‘(A) The provisions of paragraphs (1) and (2) of this
subsection [amending sections 3104 and 5108 of this
title] shall not apply with respect to any position so
long as the individual occupying such position on the
day before the date of the enactment of this Act [Oct.
13, 1978] continues to occupy such position.
‘‘(B) The Director—
‘‘(i) in establishing under section 5108 of title 5,
United States Code, the maximum number of positions which may be placed in GS–16, 17, and 18 of the
General Schedule, and
‘‘(ii) in establishing under section 3104 of such title
5 the maximum number of scientific or professional
positions which may be established,
shall take into account positions to which subparagraph (A) of this paragraph applies.’’
[Pub. L. 95–454, title IV, § 415(a)(3), Oct. 13, 1978, 92
Stat. 1179, provided that the provisions of section
414(a)(3) are effective 180 days after Oct. 13, 1978.]
[References in laws to rates of pay for GS–16, 17, or 18,
or to maximum rates of pay under General Schedule, to
be considered references to rates payable under specified sections of this title, see section 529 [title I,
§ 101(c)(1)] of Pub. L. 101–509, set out in a note under section 5376 of this title.]

§ 3105. Appointment of administrative law judges
Each agency shall appoint as many administrative law judges as are necessary for proceedings required to be conducted in accordance
with sections 556 and 557 of this title. Administrative law judges shall be assigned to cases in
rotation so far as practicable, and may not perform duties inconsistent with their duties and
responsibilities as administrative law judges.
(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 415; Pub. L.
95–251, § 2(a)(1), (b)(2), (d)(1), Mar. 27, 1978, 92
Stat. 183, 184.)
HISTORICAL AND REVISION NOTES
Derivation
..................

U.S. Code
5 U.S.C. 1010 (1st
sentence).

Revised Statutes and
Statutes at Large
June 11, 1946, ch. 324, § 11
(1st sentence), 60 Stat.
244.

The words ‘‘Subject to the civil service’’ are omitted
as unnecessary inasmuch as appointments are made

§ 3105

subject to the civil service laws unless specifically excepted. The words ‘‘and other laws not inconsistent
with this chapter’’ are omitted as unnecessary because
of the organization of this title.
Standard changes are made to conform with the definitions applicable and the style of this title as outlined
in the preface to the report.
AMENDMENTS
1978—Pub. L. 95–251 substituted references to administrative law judges for references to hearing examiners
in section catchline and wherever appearing in text.
REFERENCES TO HEARING EXAMINER DEEMED
REFERENCES TO ADMINISTRATIVE LAW JUDGE
Pub. L. 95–251, § 3, Mar. 27, 1978, 92 Stat. 184, provided
that: ‘‘Any reference in any law, regulation, or order to
a hearing examiner appointed under section 3105 of title
5, United States Code, shall be deemed to be a reference
to an administrative law judge.’’
HEARING EXAMINERS EMPLOYED BY DEPARTMENT OF
AGRICULTURE
Functions vested by section 551 et seq. of this title in
hearing examiners employed by Department of Agriculture not included in functions of officers, agencies,
and employees of that Department transferred to Secretary of Agriculture by 1953 Reorg. Plan No. 2, § 1, eff.
June 4, 1953, 18 F.R. 3219, 67 Stat. 633, set out in the Appendix to this title.
HEARING EXAMINERS EMPLOYED BY DEPARTMENT OF
COMMERCE
Functions vested by section 551 et seq. of this title in
hearing examiners employed by Department of Commerce not included in functions of officers, agencies,
and employees of that Department transferred to Secretary of Commerce by 1950 Reorg. Plan No. 5, § 1, eff.
May 24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the
Appendix to this title.
HEARING EXAMINERS EMPLOYED BY DEPARTMENT OF
THE INTERIOR
Functions vested by section 551 et seq. of this title in
hearing examiners employed by Department of the Interior not included in functions of officers, agencies,
and employees of that Department transferred to Secretary of the Interior by 1950 Reorg. Plan No. 3, § 1, eff.
May 24, 1950, 15 F.R. 3174, 64 Stat. 1262, transferred set
out in the Appendix to this title.
HEARING EXAMINERS EMPLOYED BY DEPARTMENT OF
JUSTICE
Functions vested by section 551 et seq. of this title in
hearing examiners employed by Department of Justice
not included in functions of officers, agencies, and employees of that Department transferred to Attorney
General by 1950 Reorg. Plan No. 2, § 1, eff. May 24, 1950,
15 F.R. 3173, 64 Stat. 1261, set out in the Appendix to
this title.
HEARING EXAMINERS EMPLOYED BY DEPARTMENT OF
LABOR
Functions vested by section 551 et seq. of this title in
hearing examiners employed by Department of Labor
not included in functions of officers, agencies, and employees of Department transferred to Secretary of
Labor by 1950 Reorg. Plan No. 6, § 1, eff. May 24, 1950, 15
F.R. 3174, 64 Stat. 1263, set out in the Appendix to this
title.
HEARING EXAMINERS EMPLOYED BY DEPARTMENT OF
THE TREASURY
Functions vested by section 551 et seq. of this title in
hearing examiners employed by Department of the
Treasury not included in functions of officers, agencies,
and employees of Department transferred to Secretary
of the Treasury by 1950 Reorg. Plan No. 26, § 1, eff. July
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31, 1950, 15 F.R. 4935, 64 Stat. 1280, set out in the Appendix to this title.

§ 3107. Employment of publicity experts; restrictions

HEARING EXAMINERS APPOINTED FOR INDIAN PROBATE
WORK

Appropriated funds may not be used to pay a
publicity expert unless specifically appropriated
for that purpose.

Hearing examiners appointed for Indian probate work
pursuant to former section 372–1 of Title 25, Indians,
having met qualifications required for appointment
pursuant to this section, deemed to have been appointed pursuant to this section, see section 12(b) of
Pub. L. 101–301, set out as a Savings Provision note
under former section 372–1 of Title 25.

§ 3106. Employment of attorneys; restrictions
Except as otherwise authorized by law, the
head of an Executive department or military department may not employ an attorney or counsel for the conduct of litigation in which the
United States, an agency, or employee thereof is
a party, or is interested, or for the securing of
evidence therefor, but shall refer the matter to
the Department of Justice. This section does not
apply to the employment and payment of counsel under section 1037 of title 10.
(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 415.)
HISTORICAL AND REVISION NOTES
Derivation

U.S. Code

..................

5 U.S.C. 49.

..................

5 U.S.C. 314.

Revised Statutes and
Statutes at Large
R.S. § 189.
Sept. 2, 1958, Pub. L. 85–861,
§ 7(a), 72 Stat. 1555.
R.S. § 365.
Sept. 2, 1958, Pub. L. 85–861,
§ 7(b), 72 Stat. 1555.

Sections 189 and 365 of the Revised Statutes, as
amended, are combined and the section is revised to express the effect of the law since department heads have
long employed, with the approval of Congress, attorneys to advise them in the conduct of their official duties. The law which concentrates the authority for the
conduct of litigation in the Department of Justice is
codified in section 516 of title 28 by this bill.
The words ‘‘Executive department’’ are substituted
for ‘‘department’’ as the definition of ‘‘department’’ applicable to R.S. § 189 is coextensive with the definition
of ‘‘Executive department’’ in section 101. The words
‘‘or military department’’ are inserted to preserve the
application of the source law. Before enactment of the
National Security Act Amendments of 1949 (63 Stat.
578), the Department of the Army, the Department of
the Navy, and the Department of the Air Force were
Executive departments. The National Security Act
Amendments of 1949 established the Department of Defense as an Executive Department including the Department of the Army, the Department of the Navy,
and the Department of the Air Force as military departments, not as Executive departments. However, the
source law for this section, which was in effect in 1949,
remained applicable to the Secretaries of the military
departments by virtue of section 12(g) of the National
Security Act Amendments of 1949 (63 Stat. 591), which
is set out in the reviser’s note for section 301.
R.S. § 189 was part of title IV of the Revised Statutes.
The Act of July 26, 1947, ch. 343, § 201(d), as added Aug.
1, 1949, ch. 412, § 4, 63 Stat. 579 (former 5 U.S.C. 171–1),
which provides ‘‘Except to the extent inconsistent with
the provisions of this Act [National Security Act of
1947], the provisions of title IV of the Revised Statutes
as now or hereafter amended shall be applicable to the
Department of Defense’’ is omitted from this title but
is not repealed.
Standard changes are made to conform with the definitions applicable and the style of this title as outlined
in the preface to the report.

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 416.)
HISTORICAL AND REVISION NOTES
Derivation
..................

U.S. Code
5 U.S.C. 54.

Revised Statutes and
Statutes at Large
Oct. 22, 1913, ch. 32, § 1 (last
par. under ‘‘Interstate
Commerce Commission’’),
38 Stat. 212.

The prohibition is restated in positive form.
Standard changes are made to conform with the definitions applicable and the style of this title as outlined
in the preface to the report.

§ 3108. Employment of detective agencies; restrictions
An individual employed by the Pinkerton Detective Agency, or similar organization, may
not be employed by the Government of the
United States or the government of the District
of Columbia.
(Pub. L. 89– 554, Sept. 6, 1966, 80 Stat. 416.)
HISTORICAL AND REVISION NOTES
Derivation
..................

U.S. Code
5 U.S.C. 53.

Revised Statutes and
Statutes at Large
Mar. 3, 1893, ch. 208 (5th par.
under
‘‘Public
Buildings’’), 27 Stat. 591.

The prohibition is restated in positive form.
Standard changes are made to conform with the definitions applicable and the style of this title as outlined
in the preface to the report.

§ 3109. Employment of experts and consultants;
temporary or intermittent
(a) For the purpose of this section—
(1) ‘‘agency’’ has the meaning given it by
section 5721 of this title; and
(2) ‘‘appropriation’’ includes funds made
available by statute under section 9104 of title
31.
(b) When authorized by an appropriation or
other statute, the head of an agency may procure by contract the temporary (not in excess of
1 year) or intermittent services of experts or
consultants or an organization thereof, including stenographic reporting services. Services
procured under this section are without regard
to—
(1) the provisions of this title governing appointment in the competitive service;
(2) chapter 51 and subchapter III of chapter
53 of this title; and
(3) section 6101(b) to (d) of title 41, except in
the case of stenographic reporting services by
an organization.
However, an agency subject to chapter 51 and
subchapter III of chapter 53 of this title may pay
a rate for services under this section in excess of
the daily equivalent of the highest rate payable
under section 5332 of this title only when specifically authorized by the appropriation or other

