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(B) That the signatory had the represented
status and title at the time of the execution of
the will.

(C) That the signature was executed in com-
pliance with the procedures required under the
regulations prescribed under subsection (f).

(2) A document setting forth a military testa-
mentary instrument meets the requirements of
this paragraph if it includes (or has attached to
it), in a form and content required under the
regulations prescribed under subsection (f), each
of the following:

(A) A certificate, executed by the testator,
that includes the testator’s acknowledgment
of the testamentary instrument.

(B) An affidavit, executed by each witness
signing the testamentary instrument, that at-
tests to the circumstances under which the
testamentary instrument was executed.

(C) A notarization, including a certificate of
any administration of an oath required under
the regulations, that is signed by the notary
or other official administering the oath.

(e) STATEMENT TO BE INCLUDED.—(1) Under
regulations prescribed under this section, each
military testamentary instrument shall contain
a statement that sets forth the provisions of
subsection (a).

(2) Paragraph (1) shall not be construed to
make inapplicable the provisions of subsection
(a) to a testamentary instrument that does not
include a statement described in that paragraph.

(f) REGULATIONS.—Regulations for the pur-
poses of this section shall be prescribed jointly
by the Secretary of Defense and by the Sec-
retary of Homeland Security with respect to the
Coast Guard when it is not operating as a serv-
ice in the Department of the Navy.

(g) DEFINITIONS.—In this section:

(1) The term ‘‘person eligible for military
legal assistance’ means a person who is eligi-
ble for legal assistance under section 1044 of
this title.

(2) The term
counsel’’ means—

(A) a judge advocate (as defined in section

801(13) of this title); or

(B) a civilian attorney serving as a legal
assistance officer under the provisions of
section 1044 of this title.

(3) The term ‘‘State’ includes the District of
Columbia, the Commonwealth of Puerto Rico,
the Commonwealth of the Northern Mariana
Islands, and each possession of the United
States.

(Added Pub. L. 106-398, §1 [[div. A], title V,
§551(a)], Oct. 30, 2000, 114 Stat. 1654, 16564A-123;
amended Pub. L. 107-296, title XVII, §1704(b)(1),
Nov. 25, 2002, 116 Stat. 2314; Pub. L. 114-328, div.
A, title V, §523(a), Dec. 23, 2016, 130 Stat. 2116.)

AMENDMENTS

2016—Subsec. (¢)(2). Pub. L. 114-328, §523(a)(1), added
par. (2) and struck out former par. (2) which read as fol-
lows: ‘‘the instrument is executed in the presence of a
military legal assistance counsel acting as presiding
attorney;”.

Subsec. (¢)(3). Pub. L. 114-328, §523(a)(2), substituted
‘“‘person notarizing the instrument in accordance with
paragraph (2)”’ for ‘‘presiding attorney’’.

“military legal assistance
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2002—Subsec. (f). Pub. L. 107296 substituted ‘‘of
Homeland Security’’ for ‘‘of Transportation’.

EFFECTIVE DATE OF 2002 AMENDMENT
Amendment by Pub. L. 107-296 effective on the date of
transfer of the Coast Guard to the Department of

Homeland Security, see section 1704(g) of Pub. L.
107-296, set out as a note under section 101 of this title.

§ 1044e. Special Victims’ Counsel for victims of
sex-related offenses

(a) DESIGNATION; PURPOSES.—(1) The Secretary
concerned shall designate legal counsel (to be
known as ‘‘Special Victims’ Counsel’’) for the
purpose of providing legal assistance to an indi-
vidual described in paragraph (2) who is the vic-
tim of an alleged sex-related offense, regardless
of whether the report of that offense is re-
stricted or unrestricted.

(2) An individual described in this paragraph is
any of the following:

(A) An individual eligible for military legal
assistance under section 1044 of this title.

(B) An individual who is—

(i) not covered under subparagraph (A);

(ii) a member of a reserve component of
the armed forces; and

(iii) a victim of an alleged sex-related of-
fense as described in paragraph (1)—

(I) during a period in which the individ-
ual served on active duty, full-time Na-
tional Guard duty, or inactive-duty train-
ing; or

(IT) during any period, regardless of the
duty status of the individual, if the cir-
cumstances of the alleged sex-related of-
fense have a nexus to the military service
of the victim, as determined under regula-
tions prescribed by the Secretary of De-
fense.

(C) A civilian employee of the Department of
Defense who is not eligible for military legal
assistance under section 1044(a)(7) of this title,
but who is the victim of an alleged sex-related
offense, and the Secretary of Defense or the
Secretary of the military department con-
cerned waives the condition in such section for
the purposes of offering Special Victims’
Counsel services to the employee.

(b) TYPES OF LEGAL ASSISTANCE AUTHORIZED.—
The types of legal assistance authorized by sub-
section (a) include the following:

(1) Legal consultation regarding potential
criminal liability of the victim stemming
from or in relation to the circumstances sur-
rounding the alleged sex-related offense and
the victim’s right to seek military defense
services.

(2) Legal consultation regarding the Victim
Witness Assistance Program, including—

(A) the rights and benefits afforded the
victim;

(B) the role of the Victim Witness Assist-
ance Program liaison and what privileges do
or do not exist between the victim and the
liaison; and

(C) the nature of communication made to
the liaison in comparison to communication
made to a Special Victims’ Counsel or a
legal assistance attorney under section 1044
of this title.
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(3) Legal consultation regarding the respon-
sibilities and support provided to the victim
by the Sexual Assault Response Coordinator, a
unit or installation Sexual Assault Victim Ad-
vocate, or domestic abuse advocate, to include
any privileges that may exist regarding com-
munications between those persons and the
victim.

(4) Legal consultation regarding the poten-
tial for civil litigation against other parties
(other than the United States).

(6) Legal consultation regarding the mili-
tary justice system, including (but not limited
to)—

(A) the roles and responsibilities of the
trial counsel, the defense counsel, and inves-
tigators;

(B) any proceedings of the military justice
process in which the victim may observe;

(C) the Government’s authority to compel
cooperation and testimony; and

(D) the victim’s responsibility to testify,
and other duties to the court.

(6) Representing the victim at any proceed-
ings in connection with the reporting, mili-
tary investigation, and military prosecution
of the alleged sex-related offense.

(7) Legal consultation regarding eligibility
and requirements for services available from
appropriate agencies or offices for emotional
and mental health counseling and other medi-
cal services;

(8) Legal consultation and assistance—

(A) in personal civil legal matters in ac-
cordance with section 1044 of this title;

(B) in any proceedings of the military jus-
tice process in which a victim can partici-
pate as a witness or other party;

(C) in understanding the availability of,
and obtaining any protections offered by, ci-
vilian and military protecting or restraining
orders; and

(D) in understanding the eligibility and re-
quirements for, and obtaining, any available
military and veteran benefits, such as tran-
sitional compensation benefits found in sec-
tion 1059 of this title and other State and
Federal victims’ compensation programs.

(9) Legal consultation and assistance in con-
nection with—

(A) any complaint against the Govern-
ment, including an allegation under review
by an inspector general and a complaint re-
garding equal employment opportunities;

(B) any request to the Government for in-
formation, including a request under section
5b2a of title 5 (commonly referred to as a
“Freedom of Information Act request’); and

(C) any correspondence or other commu-
nications with Congress.

(10) Such other legal assistance as the Sec-
retary of Defense (or, in the case of the Coast
Guard, the Secretary of the Department in
which the Coast Guard is operating) may au-
thorize in the regulations prescribed under
subsection (h).

(c) NATURE OF RELATIONSHIP.—The relation-
ship between a Special Victims’ Counsel and a
victim in the provision of legal advice and as-
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sistance shall be the relationship between an at-
torney and client.

(d) QUALIFICATIONS.—(1) An individual may not
be designated as a Special Victims® Counsel
under this section unless the individual—

(A) meets the qualifications specified in sec-
tion 1044(d)(2) of this title; and

(B) is certified as competent to be des-
ignated as a Special Victims’ Counsel by the

Judge Advocate General of the armed force in

which the judge advocate is a member or by

which the civilian attorney is employed, and
within the Marine Corps, by the Staff Judge

Advocate to the Commandant of the Marine

Corps.

(2) The Secretary of Defense shall—

(A) develop a policy to standardize the time
period within which a Special Victims’ Coun-
sel receives training; and

(B) establish the baseline training require-
ments for a Special Victims’ Counsel.

(e) ADMINISTRATIVE RESPONSIBILITY.—(1) Con-
sistent with the regulations prescribed under
subsection (h), the Judge Advocate General (as
defined in section 801(1) of this title) under the
jurisdiction of the Secretary concerned, and
within the Marine Corps the Staff Judge Advo-
cate to the Commandant of the Marine Corps, is
responsible for the establishment and super-
vision of individuals designated as Special Vic-
tims’ Counsel.

(2) The Secretary of Defense (and, in the case
of the Coast Guard, the Secretary of the Depart-
ment in which the Coast Guard is operating)
shall conduct a periodic evaluation of the Spe-
cial Victims’ Counsel programs operated under
this section.

(3) The Secretary of Defense, in collaboration
with the Secretaries of the military depart-
ments and the Secretary of the Department in
which the Coast Guard is operating, shall estab-
lish—

(A) guiding principles for the Special Vic-
tims’ Counsel program, to include ensuring
that—

(i) Special Victims’ Counsel are assigned
to locations that maximize the opportunity
for face-to-face communication between
counsel and clients; and

(ii) effective means of communication are
available to permit counsel and client inter-
actions when face-to-face communication is
not feasible;

(B) performance measures and standards to
measure the effectiveness of the Special Vic-
tims’ Counsel program and client satisfaction
with the program; and

(C) processes by which the Secretaries of the
military departments and the Secretary of the
Department in which the Coast Guard is oper-
ating will evaluate and monitor the Special
Victims’ Counsel program using such guiding
principles and performance measures and
standards.

(f) AVAILABILITY OF SPECIAL VICTIMS’ COUN-
SEL.—(1) An individual described in subsection
(a)(2) who is the victim of an alleged sex-related
offense shall be offered the option of receiving
assistance from a Special Victims’ Counsel upon
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report of an alleged sex-related offense or at the
time the victim seeks assistance from a Sexual
Assault Response Coordinator, a Sexual Assault
Victim Advocate, a military criminal investiga-
tor, a victim/witness liaison, a trial counsel, a
healthcare provider, or any other personnel des-
ignated by the Secretary concerned for purposes
of this subsection.

(2) Subject to such exceptions for exigent cir-
cumstances as the Secretary of Defense and the
Secretary of the Department in which the Coast
Guard is operating may prescribe, notice of the
availability of a Special Victims’ Counsel shall
be provided to an individual described in sub-
section (a)(2) before any military criminal inves-
tigator or trial counsel interviews, or requests
any statement from, the individual regarding
the alleged sex-related offense.

(3) The assistance of a Special Victims’ Coun-
sel under this subsection shall be available to an
individual described in subsection (a)(2) regard-
less of whether the individual elects unre-
stricted or restricted reporting of the alleged
sex-related offense. The individual shall also be
informed that the assistance of a Special Vic-
tims’ Counsel may be declined, in whole or in
part, but that declining such assistance does not
preclude the individual from subsequently re-
questing the assistance of a Special Victims’
Counsel.

(2) ALLEGED SEX-RELATED OFFENSE DEFINED.—
In this section, the term ‘‘alleged sex-related of-
fense” means any allegation of—

(1) a violation of section 920, 920a, 920b, 920c,
or 925 of this title (article 120, 120a, 120b, 120c,
or 125 of the Uniform Code of Military Jus-
tice); or

(2) an attempt to commit an offense speci-
fied in a paragraph (1) as punishable under sec-
tion 880 of this title (article 80 of the Uniform
Code of Military Justice).

(h) REGULATIONS.—The Secretary of Defense
and the Secretary of the Department in which
the Coast Guard is operating shall prescribe reg-
ulations to carry out this section.

(Added Pub. L. 113-66, div. A, title XVII,
§1716(a)(1), Dec. 26, 2013, 127 Stat. 966; amended
Pub. L. 113-291, div. A, title V, §§531(c), 533,
534(a), Dec. 19, 2014, 128 Stat. 3364, 3366, 3367; Pub.
L. 114-92, div. A, title V, §§532-5634(a), 535(a), (b),
Nov. 25, 2015, 129 Stat. 815, 816; Pub. L. 115-91,
div. A, title X, §1081(c)(2)(D), Dec. 12, 2017, 131
Stat. 1599.)

AMENDMENT OF SUBSECTION (g)(1)

Pub. L. 115-91, div. A, title X, §1081(c)(2)(D),
(4), Dec. 12, 2017, 131 Stat. 1599, provided that,
effective immediately after the amendments
made by div. E (§§ 5001-5542) of Pub. L. 114-328
take effect as provided for in section 5542 of
that Act (10 U.S.C. 801 note), subsection (9)(1)
of this section is amended—

(1) by striking ‘“920a, 920b, 920c, or 925 and
inserting ‘‘920b, 920c, or 930°’; and

(2) by striking ““120a, 120b, 120c, or 125’ and
inserting “‘120b, 120c, or 130”’.

See 2017 Amendment note below.

AMENDMENTS

2017—Subsec. (g)(1). Pub. L. 115-91 substituted ‘‘920b,
920c, or 930> for ‘‘920a, 920b, 920c, or 925>’ and ‘‘120b, 120c,
or 130" for ¢‘120a, 120b, 120c, or 125°°.
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2015—Subsec. (a)(2)(C). Pub. L. 114-92, §532, added sub-
par. (C).

Subsec. (b)(9), (10). Pub. L. 114-92, §533, added par. (9)
and redesignated former par. (9) as (10).

Subsec. (d). Pub. L. 114-92, §535(a), designated exist-
ing provisions as par. (1), redesignated former pars. (1)
and (2) as subpars. (A) and (B), respectively, of par. (1),
and added par. (2).

Subsec. (e)(3). Pub. L. 114-92, §535(b), added par. (3).

Subsec. (£)(2), (3). Pub. L. 114-92, §534(a), added par. (2)
and redesignated former par. (2) as (3).

2014—Subsec. (a). Pub. L. 113-291, §533(a), amended
subsec. (a) generally. Prior to amendment, text read as
follows: ‘““The Secretary concerned shall designate legal
counsel (to be known as ‘Special Victims’ Counsel’) for
the purpose of providing legal assistance to an individ-
ual eligible for military legal assistance under section
1044 of this title who is the victim of an alleged sex-re-
lated offense, regardless of whether the report of that
offense is restricted or unrestricted.”

Subsec. (b)(4). Pub. L. 113-291, §531(c)(1), substituted
‘‘the United States’ for ‘‘the Department of Defense’.

Subsec. (b)(6). Pub. L. 113-291, §534(a), substituted
‘“Representing the victim’ for ‘‘Accompanying the vic-
tim”.

Subsec. (d)(2). Pub. L. 113-291, §531(c)(2), inserted
¢, and within the Marine Corps, by the Staff Judge Ad-
vocate to the Commandant of the Marine Corps’ before
period at end.

Subsec. (e)(1). Pub. L. 113-291, §531(c)(3), inserted
‘‘concerned’ after ‘‘jurisdiction of the Secretary’’.

Subsec. (f). Pub. L. 113-291, §533(b), substituted ‘de-
scribed in subsection (a)(2)” for ‘‘eligible for military
legal assistance under section 1044 of this title’’ in pars.
(1) and (2).

EFFECTIVE DATE OF 2017 AMENDMENT

Amendment by Pub. L. 115-91 effective immediately
after the amendments made by div. E (§§5001-5542) of
Pub. L. 114328 take effect as provided for in section
5542 of that Act (10 U.S.C. 801 note), see section
1081(c)(4) of Pub. L. 115-91, set out as a note under sec-
tion 801 of this title.

SPECIAL VICTIMS’' COUNSEL TRAINING REGARDING THE
UNIQUE CHALLENGES OFTEN FACED BY MALE VICTIMS
OF SEXUAL ASSAULT

Pub. L. 11591, div. A, title V, §536, Dec. 12, 2017, 131
Stat. 1392, provided that: ‘“The baseline Special Vic-
tims’ Counsel training established under section
1044e(d)(2) of title 10, United States Code, shall include
training for Special Victims’ Counsel to recognize and
deal with the unique challenges often faced by male
victims of sexual assault.”

ENHANCEMENT OF VICTIMS' RIGHTS IN CONNECTION
WITH PROSECUTION OF CERTAIN SEX-RELATED OF-
FENSES

Pub. L. 113-291, div. A, title V, §534(b)-(e), Dec. 19,
2014, 128 Stat. 3367, 3368, provided that:

“(b) CONSULTATION REGARDING VICTIM'S PREFERENCE
IN PROSECUTION VENUE.—

‘(1) CONSULTATION PROCESS REQUIRED.—The Sec-
retary of Defense shall establish a process to ensure
consultation with the victim of an alleged sex-related
offense that occurs in the United States to solicit the
victim’s preference regarding whether the offense
should be prosecuted by court-martial or in a civilian
court with jurisdiction over the offense.

¢‘(2) CONVENING AUTHORITY CONSIDERATION OF PREF-
ERENCE.—The preference expressed by the victim of
an alleged sex-related offense under paragraph (1) re-
garding the prosecution of the offense, while not
binding, should be considered by the convening au-
thority in making the determination regarding
whether to refer the charge or specification for the
offense to a court-martial for trial.

“(3) NOTICE TO APPROPRIATE JURISDICTION OF VIC-
TIM’S PREFERENCE FOR CIVILIAN PROSECUTION.—If the
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victim of an alleged sex-related offense expresses a
preference under paragraph (1) for prosecution of the
offense in a civilian court, the convening authority
described in paragraph (2) shall ensure that the civil-
ian authority with jurisdiction over the offense is no-
tified of the victim’s preference for civilian prosecu-
tion.

‘“(4) NOTICE TO VICTIM OF STATUS OF CIVILIAN PROS-
ECUTION WHEN VICTIM EXPRESSES PREFERENCE FOR CI-
VILIAN PROSECUTION.—Following notification of the
civilian authority with jurisdiction over an alleged
sex-related offense of the preference of the victim of
the offense for prosecution of the offense in a civilian
court, the convening authority shall be responsible
for notifying the victim if the convening authority
learns of any decision by the civilian authority to
prosecute or not prosecute the offence in a civilian
court.

‘“(c) MODIFICATION OF MANUAL FOR COURTS-MARTIAL.—
Not later than 180 days after the date of the enactment
of this Act [Dec. 19, 2014], Part III of the Manual for
Courts-Martial shall be modified to provide that when
a victim of an alleged sex-related offense has a right to
be heard in connection with the prosecution of the al-
leged sex-related such offense, the victim may exercise
that right through counsel, including through a Special
Victims’ Counsel under section 1044e of title 10, United
States Code (as amended by subsection (a)).

“(d) NOTICE TO COUNSEL ON SCHEDULING OF PROCEED-
INGS.—The Secretary concerned shall establish policies
and procedures designed to ensure that any counsel of
the victim of an alleged sex-related offense, including a
Special Victims’ Counsel under section 1044e of title 10,
United States Code (as amended by subsection (a)), is
provided prompt and adequate notice of the scheduling
of any hearing, trial, or other proceeding in connection
with the prosecution of such offense in order to permit
such counsel the opportunity to prepare for such pro-
ceeding.

‘‘(e) DEFINITIONS.—In this section:

‘(1) The term ‘alleged sex-related offense’ has the
meaning given that term in section 1044e(g) of title
10, United States Code.

‘4(2) The term ‘Secretary concerned’ has the mean-
ing given that term in section 101(a)(9) of such title.”

IMPLEMENTATION

Pub. L. 113-66, div. A, title XVII, §1716(a)(4), Dec. 26,
2013, 127 Stat. 969, provided that: ‘‘Section 1044e of title
10, United States Code, as added by paragraph (1), shall
be implemented within 180 days after the date of the
enactment of this Act [Dec. 26, 2013].”’

ENHANCED TRAINING REQUIREMENT

Pub. L. 113-66, div. A, title XVII, §1716(b), Dec. 26,
2013, 127 Stat. 969, provided that: ‘“The Secretary of
each military department, and the Secretary of Home-
land Security with respect to the Coast Guard when it
is not operating as a service in the Department of the
Navy, shall implement, consistent with the guidelines
provided under section 1044e of title 10, United States
Code, as added by subsection (a), in-depth and advanced
training for all military and civilian attorneys provid-
ing legal assistance under section 1044 or 1044e of such
title to support victims of alleged sex-related offenses.”

§1045. Voluntary withholding of State income
tax from retired or retainer pay

(a) The Secretary concerned shall enter into
an agreement under this section with any State
within 120 days of a request for agreement from
the proper State official. The agreement shall
provide that the Secretary concerned shall with-
hold State income tax from the monthly retired
or retainer pay of any member or former mem-
ber entitled to such pay who voluntarily re-
quests such withholding in writing. The
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amounts withheld during any calendar month
shall be retained by the Secretary concerned
and disbursed to the States during the following
calendar month.

(b) A member or former member may request
that the State designated for withholding be
changed and that the withholdings be remitted
in accordance with such change. A member or
former member also may revoke any request of
such member or former member for withholding.
Any request for a change in the State designated
and any revocation is effective on the first day
of the month after the month in which the re-
quest or revocation is processed by the Sec-
retary concerned, but in no event later than on
the first day of the second month beginning
after the day on which the request or revocation
is received by the Secretary concerned.

(c) A member or former member may have in
effect at any time only one request for withhold-
ing under this section and may not have more
than two such requests in effect during any one
calendar year.

(d)(1) This section does not give the consent of
the United States to the application of a statute
that imposes more burdensome requirements on
the United States than on employers generally
or that subjects the United States or any mem-
ber or former member entitled to retired or re-
tainer pay to a penalty or liability because of
this section.

(2) The Secretary concerned may not accept
pay from a State for services performed in with-
holding State income taxes from retired or re-
tainer pay.

(3) Any amount erroneously withheld from re-
tired or retainer pay and paid to a State by the
Secretary concerned shall be repaid by the State
in accordance with regulations prescribed by the
Secretary concerned.

(e) In this section:

(1) The term ‘‘State’” means any State, the
District of Columbia, the Commonwealth of
Puerto Rico, and any territory or possession of
the United States.

(2) The term ‘‘Secretary concerned’ includes
the Secretary of Health and Human Services
with respect to the commissioned corps of the
Public Health Service and the Secretary of
Commerce with respect to the commissioned
corps of the National Oceanic and Atmos-
pheric Administration.

(Added Pub. L. 98-525, title VI, §654(a), Oct. 19,
1984, 98 Stat. 2551; amended Pub. L. 100-26,
§7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L.
109-163, div. A, title VI, §661, Jan. 6, 2006, 119
Stat. 3314.)

AMENDMENTS

2006—Subsec. (a). Pub. L. 109-163, in third sentence,
substituted ‘‘any calendar month’ for ‘‘any calendar
quarter” and ‘‘during the following calendar month”
for ‘‘during the month following that calendar quar-
ter”.

1987—Subsec. (e)(1), (2). Pub. L. 10026 inserted ‘‘The
term” after each par. designation.

§ 1046. Overseas temporary foster care program

(a) PROGRAM AUTHORIZED.—The Secretary con-
cerned may establish a program to provide tem-
porary foster care services outside the United
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