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§2306c. Multiyear contracts: acquisition of serv-
ices

(a) AUTHORITY.—Subject to subsections (d) and
(e), the head of an agency may enter into con-
tracts for periods of not more than five years for
services described in subsection (b), and for
items of supply related to such services, for
which funds would otherwise be available for ob-
ligation only within the fiscal year for which ap-
propriated whenever the head of the agency
finds that—

(1) there will be a continuing requirement
for the services consonant with current plans
for the proposed contract period;

(2) the furnishing of such services will re-
quire a substantial initial investment in plant
or equipment, or the incurrence of substantial
contingent liabilities for the assembly, train-
ing, or transportation of a specialized work
force; and

(3) the use of such a contract will promote
the best interests of the United States by en-
couraging effective competition and promot-
ing economies in operation.

(b) COVERED SERVICES.—The authority under
subsection (a) applies to the following types of
services:
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(1) Operation, maintenance, and support of
facilities and installations.

(2) Maintenance or modification of aircraft,
ships, vehicles, and other highly complex mili-
tary equipment.

(3) Specialized training necessitating high
quality instructor skills (for example, pilot
and air crew members; foreign language train-
ing).

(4) Base services (for example, ground main-
tenance; in-plane refueling; bus transpor-
tation; refuse collection and disposal).

(5) Environmental remediation services for—

(A) an active military installation;

(B) a military installation being closed or
realigned under a base closure law; or

(C) a site formerly used by the Department
of Defense.

(c) APPLICABLE PRINCIPLES.—In entering into
multiyear contracts for services under the au-
thority of this section, the head of the agency
shall be guided by the following principles:

(1) The portion of the cost of any plant or
equipment amortized as a cost of contract per-
formance should not exceed the ratio between
the period of contract performance and the an-
ticipated useful commercial life of such plant
or equipment. Useful commercial life, for this
purpose, means the commercial utility of the
facilities rather than the physical life thereof,
with due consideration given to such factors
as location of facilities, specialized nature
thereof, and obsolescence.

(2) Consideration shall be given to the desir-
ability of obtaining an option to renew the
contract for a reasonable period not to exceed
three years, at prices not to include charges
for plant, equipment and other nonrecurring
costs, already amortized.

(3) Consideration shall be given to the desir-
ability of reserving in the agency the right,
upon payment of the unamortized portion of
the cost of the plant or equipment, to take
title thereto under appropriate circumstances.

(d) RESTRICTIONS APPLICABLE GENERALLY.—(1)
The head of an agency may not initiate under
this section a contract for services that includes
an unfunded contingent liability in excess of
$20,000,000 unless the congressional defense com-
mittees are notified of the proposed contract at
least 30 days in advance of the award of the pro-
posed contract.

(2) The head of an agency may not initiate a
multiyear contract for services under this sec-
tion if the value of the multiyear contract
would exceed $500,000,000 unless authority for
the contract is specifically provided by law.

(3) The head of an agency may not terminate
a multiyear procurement contract for services
until 10 days after the date on which notice of
the proposed termination is provided to the con-
gressional defense committees.

(4) Before any contract described in subsection
(a) that contains a clause setting forth a can-
cellation ceiling in excess of $100,000,000 may be
awarded, the head of the agency concerned shall
give written notification of the proposed con-
tract and of the proposed cancellation ceiling
for that contract to the congressional defense
committees, and such contract may not then be
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awarded until the end of a period of 30 days be-
ginning on the date of such notification.

(5) In the case of a contract described in sub-
section (a) with a cancellation ceiling described
in paragraph (4), if the budget for the contract
does not include proposed funding for the costs
of contract cancellation up to the cancellation
ceiling established in the contract, the head of
the agency concerned shall give written notifi-
cation to the congressional defense committees
of—

(A) the cancellation ceiling amounts planned
for each program year in the proposed multi-
year procurement contract, together with the
reasons for the amounts planned;

(B) the extent to which costs of contract
cancellation are not included in the budget for
the contract; and

(C) a financial risk assessment of not includ-
ing budgeting for costs of contract cancella-
tion.

(e) CANCELLATION OR TERMINATION FOR INSUF-
FICIENT FUNDING AFTER FIRST YEAR.—In the
event that funds are not made available for the
continuation of a multiyear contract for serv-
ices into a subsequent fiscal year, the contract
shall be canceled or terminated, and the costs of
cancellation or termination may be paid from—

(1) appropriations originally available for
the performance of the contract concerned;

(2) appropriations currently available for
procurement of the type of services concerned,
and not otherwise obligated; or

(3) funds appropriated for those payments.

(f) MULTIYEAR CONTRACT DEFINED.—For the
purposes of this section, a multiyear contract is
a contract for the purchase of services for more
than one, but not more than five, program
years. Such a contract may provide that per-
formance under the contract during the second
and subsequent years of the contract is contin-
gent upon the appropriation of funds and (if it
does so provide) may provide for a cancellation
payment to be made to the contractor if such
appropriations are not made.

[(g) Repealed. Pub. L. 108-136, div. A, title VIII,
§843(a), Nov. 24, 2003, 117 Stat. 1553.]

(h) MILITARY INSTALLATION DEFINED.—In this
section, the term ‘‘military installation’ has
the meaning given such term in section
2801(c)(4) of this title.

(Added Pub. L. 106-398, §1 [[div. A], title VIII,
§802(a)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A-203;
amended Pub. L. 107-314, div. A, title VIII,
§§811(a), 827, Dec. 2, 2002, 116 Stat. 2608, 2617; Pub.
L. 108-136, div. A, title VIII, §843(a), title X,
§1043(c)(1), Nov. 24, 2003, 117 Stat. 15653, 1611; Pub.
L. 108-375, div. A, title VIII, §814(b), Oct. 28, 2004,
118 Stat. 2014; Pub. L. 111-84, div. A, title X,
§1073(a)(22), Oct. 28, 2009, 123 Stat. 2473.)

AMENDMENTS

2009—Subsec. (h). Pub. L. 111-84 substituted ‘‘section
2801(c)(4)” for ‘‘section 2801(c)(2)”’.

2004—Subsec. (d)(1), (3), (4). Pub. L. 108-375, §814(b)(1),
substituted ‘‘congressional defense committees’” for
“‘committees of Congress named in paragraph (5)”.

Subsec. (d)(5). Pub. L. 108-375, §814(b)(2), amended par.
(5) generally. Prior to amendment, par. (56) read as fol-
lows: “The committees of Congress referred to in para-
graphs (1), (3), and (4) are as follows:
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‘“(A) The Committee on Armed Services and the
Committee on Appropriations of the Senate.

‘(B) The Committee on Armed Services and the
Committee on Appropriations of the House of Rep-
resentatives.”
2003—Subsec. (g). Pub. L. 108-136, §843(a), struck out

heading and text of subsec. (g). Text read as follows:

‘(1) The authority and restrictions of this section, in-
cluding the authority to enter into contracts for peri-
ods of not more than five years, shall apply with re-
spect to task order and delivery order contracts en-
tered into under the authority of section 2304a, 2304b, or
2304c of this title.

‘“(2) The regulations implementing this subsection
shall establish a preference that, to the maximum ex-
tent practicable, multi-year requirements for task
order and delivery order contracts be met with separate
awards to two or more sources under the authority of
section 2304a(d)(1)(B) of this title.”

Subsec. (h). Pub. L. 108-136, §1043(c)(1), substituted
“MILITARY INSTALLATION DEFINED.—In this section, the
term’’ for ‘‘ADDITIONAL DEFINITIONS.—In this section:

‘(1) The term ‘base closure law’ has the meaning
given such term in section 2667(h)(2) of this title.

‘“(2) The term”’.
2002—Subsec. (b)(5). Pub. L. 107-314, §827(a), added

par. (5).
Subsec. (g). Pub. L. 107-314, §811(a), added subsec. (g).
Subsec. (h). Pub. L. 107-314, §827(b), added subsec. (h).

EFFECTIVE DATE OF 2002 AMENDMENT

Pub. L. 107-314, div. A, title VIII, §811(b), Dec. 2, 2002,
116 Stat. 2608, as amended by Pub. L. 108-11, title I,
§1315, Apr. 16, 2003, 117 Stat. 570, provided that: ‘‘Sub-
section (g) of section 2306c of title 10, United States
Code, as added by subsection (a), shall apply to all task
order and delivery order contracts entered into on or
after January 1, 2004.”

EFFECTIVE DATE

Pub. L. 106-398, §1 [[div. A], title VIII, §802(d)], Oct.
30, 2000, 114 Stat. 1654, 1654A-205, provided that: “Sec-
tion 2306c of title 10, United States Code (as added by
subsection (a)), shall apply with respect to contracts
for which solicitations of offers are issued after the
date of the enactment of this Act [Oct. 30, 2000].”’

PILOT PROGRAM FOR LONGER TERM MULTIYEAR
SERVICE CONTRACTS

Pub. L. 115-91, div. A, title VIII, §854, Dec. 12, 2017, 131
Stat. 1492, provided that:

‘‘(a) ESTABLISHMENT.—The Secretary of Defense shall
carry out a pilot program under which the Secretary
may use the authority under subsection (a) of section
2306¢c of title 10, United States Code, to enter into up to
five contracts for periods of not more than 10 years for
services described in subsection (b) of such section.
Each contract entered into pursuant to this subsection
may be extended for up to five additional one-year
terms.

“(b) STUDY.—

‘(1) IN GENERAL.—Not later than 90 days after the
date of the enactment of this Act [Dec. 12, 2017], the
Secretary of Defense shall enter into an agreement
with an independent organization with relevant ex-
pertise to study best practices and lessons learned
from using services contracts for periods longer than
five years by commercial companies, foreign govern-
ments, and State governments, as well as service con-
tracts for periods longer than five years used by the
Federal Government, such as energy savings perform-
ance contracts (as defined in section to section [sic]
804(3) of the National Energy Conservation Policy Act
(42 U.S.C. 8287c(3)).

‘“(2) REPORT.—Not later than one year after the
date of the enactment of this Act, the Secretary of
Defense shall submit to the congressional defense
committees [Committees on Armed Services and Ap-
propriations of the Senate and the House of Rep-
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resentatives] a report on the study conducted under

paragraph (1).

‘(c) COMPTROLLER GENERAL REPORT.—Not later than
five years after the date of the enactment of this Act,
the Comptroller General of the United States shall sub-
mit to the congressional defense committees a report
on the pilot program carried out under this section.”

§2307. Contract financing

(a) PAYMENT AUTHORITY.—The head of any
agency may—

(1) make advance, partial, progress, or other
payments under contracts for property or
services made by the agency; and

(2) insert in solicitations for procurement of
property or services a provision limiting to
small business concerns advance or progress
payments.

(b) PREFERENCE FOR PERFORMANCE-BASED PAY-
MENTS.—(1) Whenever practicable, payments
under subsection (a) shall be made using per-
formance-based payments on any of the follow-
ing bases:

(A) Performance measured by objective,
quantifiable methods such as delivery of ac-
ceptable items, work measurement, or statis-
tical process controls.

(B) Accomplishment of events defined in the
program management plan.

(C) Other quantifiable measures of results.

(2) Performance-based payments shall not be
conditioned upon costs incurred in contract per-
formance but on the achievement of perform-
ance outcomes listed in paragraph (1).

(3) The Secretary of Defense shall ensure that
nontraditional defense contractors and other
private sector companies are eligible for per-
formance-based payments, consistent with best
commercial practices.

(4)(A) In order to receive performance-based
payments, a contractor’s accounting system
shall be in compliance with Generally Accepted
Accounting Principles, and there shall be no re-
quirement for a contractor to develop Govern-
ment-unique accounting systems or practices as
a prerequisite for agreeing to receive perform-
ance-based payments.

(B) Nothing in this section shall be construed
to grant the Defense Contract Audit Agency the
authority to audit compliance with Generally
Accepted Accounting Principles.

(c) PAYMENT AMOUNT.—Payments made under
subsection (a) may not exceed the unpaid con-
tract price.

(d) SECURITY FOR ADVANCE PAYMENTS.—Ad-
vance payments made under subsection (a) may
be made only if the contractor gives adequate
security and after a determination by the head
of the agency that to do so would be in the pub-
lic interest. Such security may be in the form of
a lien in favor of the United States on the prop-
erty contracted for, on the balance in an ac-
count in which such payments are deposited,
and on such of the property acquired for per-
formance of the contract as the parties may
agree. This lien is paramount to any other liens
and is effective immediately upon the first ad-
vancement of funds without filing, notice, or
any other action by the United States.

(e) CONDITIONS FOR PROGRESS PAYMENTS.—(1)
The Secretary of Defense shall ensure that any
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payment for work in progress (including mate-
rials, labor, and other items) under a defense
contract that provides for such payments is
commensurate with the work accomplished that
meets standards established under the contract.
The contractor shall provide such information
and evidence as the Secretary of Defense deter-
mines necessary to permit the Secretary to
carry out the preceding sentence.

(2) The Secretary shall ensure that progress
payments referred to in paragraph (1) are not
made for more than 80 percent of the work ac-
complished under a defense contract so long as
the Secretary has not made the contractual
terms, specifications, and price definite.

(3) This subsection applies to any contract in
an amount greater than $25,000.

(f) CONDITIONS FOR PAYMENTS FOR COMMERCIAL
ITEMS.—(1) Payments under subsection (a) for
commercial items may be made under such
terms and conditions as the head of the agency
determines are appropriate or customary in the
commercial marketplace and are in the best in-
terests of the United States. The head of the
agency shall obtain adequate security for such
payments. If the security is in the form of a lien
in favor of the United States, such lien is para-
mount to all other liens and is effective imme-
diately upon the first payment, without filing,
notice, or other action by the United States.

(2) Advance payments made under subsection
(a) for commercial items may include payments,
in a total amount of not more than 15 percent of
the contract price, in advance of any perform-
ance of work under the contract.

(3) The conditions of subsections (d) and (e)
need not be applied if they would be inconsist-
ent, as determined by the head of the agency,
with commercial terms and conditions pursuant
to paragraphs (1) and (2).

(g) CERTAIN NAVY CONTRACTS.—(1) The Sec-
retary of the Navy shall provide that the rate
for progress payments on any contract awarded
by the Secretary for repair, maintenance, or
overhaul of a naval vessel shall be not less
than—

(A) 95 percent, in the case of a firm consid-
ered to be a small business; and
(B) 90 percent, in the case of any other firm.

(2) The Secretary of the Navy may advance to
private salvage companies such funds as the
Secretary considers necessary to provide for the
immediate financing of salvage operations. Ad-
vances under this paragraph shall be made on
terms that the Secretary considers adequate for
the protection of the United States.

(3) The Secretary of the Navy shall provide, in
each contract for construction or conversion of
a naval vessel, that, when partial, progress, or
other payments are made under such contract,
the United States is secured by a lien upon work
in progress and on property acquired for per-
formance of the contract on account of all pay-
ments so made. The lien is paramount to all
other liens.

(h) VESTING OF TITLE IN THE UNITED STATES.—
If a contract paid by a method authorized under
subsection (a)(1) provides for title to property to
vest in the United States, the title to the prop-
erty shall vest in accordance with the terms of
the contract, regardless of any security interest
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