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this chapter by each agency named in section
2303 of this title for any other agency, and to fa-
cilitate joint procurement by those agencies—

(1) the head of an agency may delegate func-
tions and assign responsibilities relating to
procurement to any officer or employee within
such agency;

(2) the heads of two or more agencies may by
agreement delegate procurement functions
and assign procurement responsibilities from
one agency to another of those agencies or to
an officer or civilian employee of another of
those agencies; and

(3) the heads of two or more agencies may
create joint or combined offices to exercise
procurement functions and responsibilities.

(c) APPROVAL OF TERMINATIONS AND REDUC-
TIONS OF JOINT ACQUISITION PROGRAMS.—(1) The
Secretary of Defense shall prescribe regulations
that prohibit each military department partici-
pating in a joint acquisition program approved
by the Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics from terminat-
ing or substantially reducing its participation in
such program without the approval of the Under
Secretary.

(2) The regulations shall include the following
provisions:

(A) A requirement that, before any such ter-
mination or substantial reduction in partici-
pation is approved, the proposed termination
or reduction be reviewed by the Joint Require-
ments Oversight Council of the Department of
Defense.

(B) A provision that authorizes the Under
Secretary of Defense for Acquisition, Tech-
nology, and Logistics to require a military de-
partment whose participation in a joint acqui-
sition program has been approved for termi-
nation or substantial reduction to continue to
provide some or all of the funding necessary
for the acquisition program to be continued in
an efficient manner.

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L.
85-800, §11, Aug. 28, 1958, 72 Stat. 967; Pub. L.
87-653, §1(g), Sept. 10, 1962, 76 Stat. 529; Pub. L.
90-378, §3, July 5, 1968, 82 Stat. 290; Pub. L. 97-86,
title IX, §§907(c), 909(f), Dec. 1, 1981, 95 Stat. 1117,
1120; Pub. L. 98-369, div. B, title VII, §2726, July
18, 1984, 98 Stat. 1194; Pub. L. 98-525, title XII,
§1214, Oct. 19, 1984, 98 Stat. 25692; Pub. L. 98-577,
title V, §505, Oct. 30, 1984, 98 Stat. 3087; Pub. L.
103-355, title I, §1503(a)(1), Oct. 13, 1994, 108 Stat.
3296; Pub. L. 107-107, div. A, title X, §1048(b)(2),
Dec. 28, 2001, 115 Stat. 1225.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

41:156(a) (less 1st sen-
tence).
41:156(b).

Feb. 19, 1948, ch. 65, §7(a)
(less 1st sentence), (b),
62 Stat. 24.

The words ‘‘in his discretion and’’ and ‘‘including the
making of such determinations and decisions’ are
omitted as surplusage. The words ‘‘except the power to
make determinations and decisions” are substituted
for the words ‘‘Except as provided in subsection (b) of
this section” and ‘“The power of the agency head to
make the determinations or decisions specified in para-
graphs (12)-(16) of section 151(c) of this title and in sec-
tion 154(a) of this title shall not be delegable’’.
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PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 2308 of this title prior to repeal by
Pub. L. 103-355, §1503(b)(1).

AMENDMENTS

2001—Subsec. (¢)(1), (2)(B). Pub. L. 107-107 substituted
‘“Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics” for ‘“‘Under Secretary of Defense
for Acquisition and Technology’’.

1994—Pub. L. 103-355 substituted ‘‘Assignment and
delegation of procurement functions and responsibil-
ities” for ‘‘Delegation’’ as section catchline and amend-
ed text generally. Prior to amendment, text read as fol-
lows: ‘“‘Except as provided in section 2304(d)(2) of this
title, the head of an agency may delegate, subject to
his direction, to any other officer or official of that
agency, any power under this chapter.”

1984—Pub. L. 98-577 struck out ‘‘(a)’” before ‘‘Except
as provided in’’ and struck out subsec. (b) which related
to delegation of authority by heads of procuring activi-
ties of agencies of certain functions.

Pub. L. 98-525 designated existing provisions as sub-
sec. (a) and added subsec. (b).

Pub. L. 98-369 inserted provision relating to the ex-
ception provided in section 2304(d)(2) of this title and
struck out provision that the power to make deter-
minations and decisions under cls. (11)-(16) of section
2304(a) of this title could not be delegated, but that the
power to make a determination or decision under sec-
tion 2304(a)(11) of this title could be delegated to any
other officer of official of that agency who was respon-
sible for procurement, and only for contracts requiring
the expenditure of not more than $5,000,000.

1981—Pub. L. 97-86 struck out in first sentence cl. (1)
designation and cl. (2) relating to authorizing of con-
tracts in excess of three years under section 2306(g) of
this title, and in second sentence substituted
¢‘$5,000,000” for ‘‘$100,000°’.

1968—Pub. L. 90-378 designated provisions after ‘‘the
power to make determinations and decisions’ as cl. (1)
and added cl. (2).

1962—Pub. L. 87-653 substituted ‘‘delegated to any
other officer’” for ‘‘delegated only to a chief officer”
and ‘‘$100,000”’ for ‘‘$25,000°".

1958—Pub. L. 85-800 struck out ‘‘, or section 2307(a)”’
after ‘‘of section 2304(a)’’ in first sentence.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-369 applicable with respect
to any solicitation for bids or proposals issued after
Mar. 31, 1985, see section 2751 of Pub. L. 98-369, set out
as a note under section 2302 of this title.

EFFECTIVE DATE OF 1962 AMENDMENT

For effective date of amendment by Pub. L. 87-653,
see section 1(h) of Pub. L. 87-653, set out as a note
under section 2304 of this title.

§2312. Remission of liquidated damages

Upon the recommendation of the head of an
agency, the Secretary of the Treasury may
remit all or part, as he considers just and equi-
table, of any liquidated damages assessed for
delay in performing a contract, made by that
agency, that provides for such damages.

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L.

104-316, title II, §202(c), Oct. 19, 1996, 110 Stat.
3842.)
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HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

41:155. Feb. 19, 1948, ch. 65, §6, 62

Stat. 24.

The words ‘‘a contract, made by that agency, that
provides for” are substituted for the words ‘‘any con-
tract made on behalf of the Government by the agency
head or by officers authorized by him so to do includes
a provision’.

AMENDMENTS

1996—Pub. L. 104-316 substituted ‘‘Secretary of the
Treasury’’ for ‘“‘Comptroller General’’.

§2313. Examination of records of contractor

(a) AGENCY AUTHORITY.—(1) The head of an
agency, acting through an authorized represent-
ative, is authorized to inspect the plant and
audit the records of—

(A) a contractor performing a cost-reim-
bursement, incentive, time-and-materials,
labor-hour, or price-redeterminable contract,
or any combination of such contracts, made by
that agency under this chapter; and

(B) a subcontractor performing any cost-re-
imbursement, incentive, time-and-materials,
labor-hour, or price-redeterminable sub-
contract or any combination of such sub-
contracts under a contract referred to in sub-
paragraph (A).

(2) The head of an agency, acting through an
authorized representative, is authorized, for the
purpose of evaluating the accuracy, complete-
ness, and currency of certified cost or pricing
data required to be submitted pursuant to sec-
tion 2306a of this title with respect to a contract
or subcontract, to examine all records of the
contractor or subcontractor related to—

(A) the proposal for the contract or sub-
contract;

(B) the discussions conducted on the pro-
posal;

(C) pricing of the contract or subcontract; or

(D) performance of the contract or sub-
contract.

(b) DCAA SUBPOENA AUTHORITY.—(1) The Di-
rector of the Defense Contract Audit Agency (or
any successor agency) may require by subpoena
the production of any records of a contractor
that the Secretary of Defense is authorized to
audit or examine under subsection (a).

(2) Any such subpoena, in the case of contu-
macy or refusal to obey, shall be enforceable by
order of an appropriate United States district
court.

(3) The authority provided by paragraph (1)
may not be redelegated.

(c) COMPTROLLER GENERAL AUTHORITY.—(1) Ex-
cept as provided in paragraph (2), each contract
awarded after using procedures other than
sealed bid procedures shall provide that the
Comptroller General and his representatives are
authorized to examine any records of the con-
tractor, or any of its subcontractors, that di-
rectly pertain to, and involve transactions relat-
ing to, the contract or subcontract and to inter-
view any current employee regarding such
transactions.

(2) Paragraph (1) does not apply to a contract
or subcontract with a foreign contractor or for-

TITLE 10—ARMED FORCES

Page 1628

eign subcontractor if the head of the agency
concerned determines, with the concurrence of
the Comptroller General or his designee, that
the application of that paragraph to the con-
tract or subcontract would not be in the public
interest. However, the concurrence of the Comp-
troller General or his designee is not required—
(A) where the contractor or subcontractor is
a foreign government or agency thereof or is
precluded by the laws of the country involved
from making its records available for exam-
ination; and
(B) where the head of the agency determines,
after taking into account the price and avail-
ability of the property and services from
United States sources, that the public interest
would be best served by not applying para-
graph (1).

(3) Paragraph (1) may not be construed to re-
quire a contractor or subcontractor to create or
maintain any record that the contractor or sub-
contractor does not maintain in the ordinary
course of business or pursuant to another provi-
sion of law.

(d) LIMITATION ON AUDITS RELATING TO INDI-
RECT Co0STS.—The head of an agency may not
perform an audit of indirect costs under a con-
tract, subcontract, or modification before or
after entering into the contract, subcontract, or
modification in any case in which the contract-
ing officer determines that the objectives of the
audit can reasonably be met by accepting the re-
sults of an audit that was conducted by any
other department or agency of the Federal Gov-
ernment within one year preceding the date of
the contracting officer’s determination.

(e) LIMITATION.—The authority of the head of
an agency under subsection (a), and the author-
ity of the Comptroller General under subsection
(c), with respect to a contract or subcontract
shall expire three years after final payment
under such contract or subcontract.

(f) INAPPLICABILITY TO CERTAIN CONTRACTS.—
This section does not apply to the following con-
tracts:

(1) Contracts for utility services at rates not
exceeding those established to apply uni-
formly to the public, plus any applicable rea-
sonable connection charge.

(2) A contract or subcontract that is for an
amount not greater than the simplified acqui-
sition threshold.

(g) FORMS OF ORIGINAL RECORD STORAGE.—
Nothing in this section shall be construed to
preclude a contractor from duplicating or stor-
ing original records in electronic form.

(h) USE OF IMAGES OF ORIGINAL RECORDS.—The
head of an agency shall not require a contractor
or subcontractor to provide original records in
an audit carried out pursuant to this section if
the contractor or subcontractor provides photo-
graphic or electronic images of the original
records and meets the following requirements:

(1) The contractor or subcontractor has es-
tablished procedures to ensure that the imag-
ing process preserves the integrity, reliability,
and security of the original records.

(2) The contractor or subcontractor main-
tains an effective indexing system to permit
timely and convenient access to the imaged
records.
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